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DECISION AND ORDER DENYING BENEFITS

Thisis a dam for benefits under the Longshore and Harbor Workers Compensation Act (the
Act), 33U.S.C. 8901, et seq., brought by Kenneth Marsh (Clamant) againgt P& O Ports of Gulfport
(1.T.O.) (Employer). Theissuesraised by the parties could not be resolved administratively, and the matter
was referred to the Office of Adminigrative Law Judges for a formd hearing. The hearing was held on
December 13, 2001, in Metairie, LouiSana

At the hearing dl parties were afforded the opportunity to adduce testimony, offer documentary
evidence, and submit post-hearing briefs in support of their postions. Claimant testified and introduced
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gxty-two exhibits which were admitted, including: letters of recommendetion for retraining; Clamant’s
Satement to Employer; Claimant’ sdeposition; medical records and reports from Drs. J. Gregory Kinnett
and Roger Reed; the deposition of Dr. J. Gregory Kinnett; medica records from Gulf Coast Medica
Center Radiology Consultation and Garden Park Community Hospital; wage and earnings records; a
vocationa report by Sherry J. Carthane; Department of Labor filings; federd district court filings, various
correspondence; and Employer’ sdiscovery responses. Employer introduced twenty exhibitswhichwere
admitted induding: Department of Labor Hlings, various correspondence; the deposition of Dr. Roger
Reed; recordsfromHead Start; avocationa report fromNancy Faval oro; Clamant’ sdiscovery responses,
federa digtrict court documents; Claimant’ s deposition; and the deposition of Mike Wren.

At hearing, Clamant attempted to introduce the affidavit of David Cadwell, a co-worker, who,
according to hisaffidavit, noticed that Claimant was in pain on September 8, 1997, that Claimant dowed
the pace of his work, and that Claimant complained that hisback and neck were hurting. (CX 11). David
Cddwell aso stated that no one ever told him what procedures to follow if he was hurt on thejob. Id.
Both Clamant and Employer listed him as awitness. | initidly alowed the affidavit into evidence subject
to Employer’ sright to depose Mr. Cadwdl post-hearing. (Tr. 14-15, 291-92). Employer’sbrief, dated
March 1, 2002, stated that through a diligent search, Mr. Caddwel was unable to be located, even with
assstance from Claimant’ s counsd!.

When adeclarant is unavalable to testify at hearing, and the declarant’ stesimony goesto the truth
of the matter asserted, i.e., that Clamant wasinjured at work and did not know the proper proceduresfor
reporting an injury, the statement may be admitted if it fals withinan exceptionto the hearsay rule. See 29
C.F.R. § 18.804(b)(5)(2001). That section provides:

A datement not specificaly covered by any of the foregoing exceptions but having
equivdent circumstantial guarantees of trustworthiness to the aforementioned hearsay
exceptions, [is not excluded by the hearsay rule] if the judge determines that -

(1) The statement is offered as evidence of a materid fact;

(ii) The statement is more probetive on the point for which it is offered than any other
evidence which the proponent can procure through reasonable efforts, and

(iii) The genera purposes of these rules and interests of justice will best be served by
admissionof thestatement intoevidence. However astatement may not be admitted under
this exception unlessa proponent of it makes it known to the adverse party sufficiently in
advance of the hearing to provide the adverse party with afar opportunity to prepare to
meet it, the proponent’ s intention to offer the statement and the particulars of it, including
the name and address of the declarant.

! Referencesto the transcript and exhibits are as follows: Trid transcript- Tr.__; Claimant's
exhibits CX-__, p.__; Employer exhibits- EX-__, p.__; Adminigtrative Law Judge exhibits- ALJIX-_;
p.__.



29 C.F.R. § 18.805(b)(5) (2001).

Here, | find that the afidavit of David Cadwell does not have any “circumstantial guarantees of
trustworthiness’ that would warrant anexceptionto the hearsay rules. Specificaly, the affidavit wastaken
on July 27, 1998, long after the dleged injury on September 8, 1997. Other than Claimant’s own sdif-
serving statements, no other evidence in the record corroborates the fact that Claimant suffered an injury
at work or rebuts the statements of Employer’ s witness regarding procedures for reporting work-rel ated
injuries. Additionaly, Employer was not given the opportunity to cross-examine David Cadwell following
adiligent search after the close of the hearing. See Southern Pacific Co. v. Wilson, 378 F.2d 533, 537
(5™ Cir. 1967)(finding an affidavit, not subject to cross-examination, properly admitted and not denying
the opposing party’s right to due process congdering its indgnificant importance and lack of probeative
vaue). After congdering the importance of David Cadwdl’ s affidavit - potentiadly establishing a causa
connection to work and excusing late notice - | find that inthe interest of justice requiresthe afidavit to be
excluded fromevidence based onthe Employer’ sright to due process, and the inherent untrustworthiness
of the unsupported and uncorroborated assertions in the affidavit.

Pogt-hearing briefs were filed by the parties. Based upon the stipulations of the parties, the
evidence introduced, my observation of the witness demeanor and the arguments presented, | make the
following Findings of Fact, Conclusions of Law, and Order.

. STIPULATIONS

At the commencement of the hearing the parties stipulated and | find:

1. That an employer-employee relationship existed that the time of the accident;

2. Employer timely filed aNotice of Controverson;

3. No compensation has been paid to Claimant; and,

4. No medica benefits have been paid to or on Clamant’s behalf.

Il. ISSUES
The following unresolved issues were presented by the parties:
1. Timdy natice of injury and timdly filing of dam;

2. Causation;
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3. Nature and extent of injury and date of maximum medica improvement;

4. Suitable dternative employment;
5. Medica benefits and Section 7 authorization;
6. Average weekly wage; and,

7. Interest and attorney’ s fees.

[l. STATEMENT OF THE CASE

A. Chronology

Prior to working for Employer Claimant spent twenty-two years working for Anchor Glass as a
plagtic shield operator. (Tr. 107). Claimant stopped working there when the plant closed, and in 1991
Clamant obtained an air, refrigeration and hesting license. (Tr. 107). Afterwards, Claimant was sdif-
employed in the air-conditioning and refrigerationbusiness. (Tr. 105). In 1993, Claimant began working
for Employer aslift truck driver inthe “ chickenboat.” (Tr. 107-08). Claimant aso performed maintenance
and mechanic work on chasss for Chiquita Banana Company on behaf of Employer. (Tr. 108).

Prior to hisworkplace injury of September 8, 1997, Claimant wasinvolved in other litigation for
persond injuries. In 1985, Claimant was struck in the face with abat and he recovered $100,000. (Tr.
194). In 1995, Claimant was involved in two motor vehicle accidents for which he received $3,000 for
one and $75,000 for the other. (Tr. 194-95). In 1997, Claimant filed an Equal Employment Opportunity
(EEOC) and Americans with Disabilities Act (ADA) complaint’s against Employer. (Tr. 116, 194). On
January 19, 1999, the court dismissed Claimant’'s ADA suit with prgjudice. (EX 15, p. 29).

From October 1993, to January 1995, Claimant worked for Employer without restrictions until he
became involved in an automobile accident after leaving work in January 1995. (Tr. 112). Aspart of his
January 1995 motor vehide accident Clament suffered a herniated disc in his back for which he had
surgery in November of 1995. (Tr. 113). Histreating physician, Dr. Kinnett released Claimant to return
towork onJanuary 15, 1997, relating that Claimant “could returnto hisnormal and former employment.”?
(Tr. 114; CX 13). Between January 1995, and January 17, 1997, Clamant never attempted to work for
Employer, but he did continue his saif employment in air-conditioning and refrigeration. (Tr. 115-16; EX

2 Dr. Kinnett thought this meant Claimant’s “ previous occupétion as a heavy equipment
operator” and Claimant testified in a deposition that Dr. Kinnett did not give him any redtrictions
because “ he was under the impression that | was going back to do heavy equipment maintenance
work.” (Tr. 215; EX 18, p. 33; CX 55, p. 17).
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12, p. 5). After obtaining the return to work dip fromDr. Kinnett on January 17, 1997, Claimant took it
to Dondd Evans, the president of International Longshoremen’s Association Loca 1303 (Loca 1303),
and Mike Wren, the vice president for Employer. (Tr. 115).

Employer, however, refused to hire Clamant stating that there was no position available for him.
(Tr.115-16; EX 19, p. 13). Employer suggested that to gain employment Claimant should submit hiswork
card to Loca 1303 like dl other longshoremen. (EX 19, p. 13). On February 25, 1997, Claimant wrote
aletter to Employer asking for either part-time or full-time employment. (CX 49). Claimant did not submit
hiswork card to Local 1303, however, until August 1997, because Claimant was pursuing other options
through the EEOC. (Tr. 116-17). Also during this time period, Claimant continued to contact Mike
Wren, vice president for Employer, about being rehired but Claimant waswithout success. (Tr. 116-17).
In August 1997, Claimant began to submit his work card to Local 1303 and from August 5, 1997, to
September 5, 1997, Claimant submitted his card on sixteen occasions before being hired on September
8, 1997, to work in the chicken boat.® (Tr. 123, CX 50).

On September 8, 1997, Clamant wasin the hold of the vessdl throwing thirty-five to forty pound
boxes of frozen chickens. (Tr.123). An hour-and-a-haf to two hours after Claimant began working, his
neck became diff. (Tr. 124). Claimant’ swork pace dowed and at lunch he remarked to aco-worker that
he was experiencing problems with his neck. (Tr. 125). Attributing the tiffness to the below zero
temperature, Clamant continued working and finished his nine hour shift. (Tr. 124). Thenext day Claimant
cdled Dr. Kinnett about his symptoms. (Tr. 124). Claimant continued to submit his work card to the
Local on September 15-16, 22-23, 1997, but was not hired. (CX 50).

On September 16, 1997, Clamant went to his family physician, Dr. Reed, but did not discuss his
workplace injury on September 8, 1997. (Tr. 208). Rather, Claimant’ s gppointment with Dr. Reed was
in regardsto depression. 1d; (EX 9, p. 25). Nonetheless, Dr. Reed did make a notation that part of the
reason Clamant was depressed was because he “logt hisjob due to herniated disc inneck - (MVA).” (EX
9, p. 25).

Thevery next day, however, Clamant went to Dr. Kinnett complaining of stiffnessin the posterior
cervical area, numbnessinthe fingersof the left hand and pain in the trapezius areawhich Claimant related
to his stacking of boxes weighing thirty to Sixty poundsin the hull of aship for ninehours. (EX 8, p. 7).
A x-ray reveded solid arthrodesis at C5-6, minimd narrowing at C4-5 and C6-7 disc levels with some
evidence of neurd foramind stenosis. 1d. Dr. Kinnett diagnoss wasapossible cervica radiculopathy and
issued work regtriction limiting Claimant to lifting twenty pounds with no overhead work. 1d.

Claimant sent acopy of hiswork restrictions to the president of Local 1303 who responded that
no work was available that met hisredtrictions. (Tr. 128, EX 35). After September 8, 1997, Claimant has

3 According to Claimant’ s testimony, the EEOC dtated that Claimant could return to work and
that is why Claimant began to submit hiswork card to Loca 1303 in August. (Tr. 117).
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not worked for Employer. (Tr. 131). After hisworkplaceinjury, however, Claimant continued to operate
his air, refrigeration and heating business, and ingtaled a four ton ar-conditioning unit and coil on
September 21, 1997. (EX 12, p. 114-116).

Dr. Kinnett remarked that Claimant’s cervicad complaints had resolved “nicely” by October 15,
1997, but without a pecific antecedent event, Claimant experienced severe paininhisright shoulder. (EX
8, p. 6). Dr. Kinnett diagnosed the problem as impingement syndrome with rotator cuff tendinitis and
resolving cervica discdisease. 1d. Because of the new symptoms Dr. Kinnett extended Claimant’ swork
redtrictions and recommended that Claimant undergo training for anew vocation. 1d. OnaApril 1, 1998
return vist, Dr. Kinnett detected solid, stable anterior cervical anthrodesi's and multilevel disc disease with
neura foramind stenosis as evidenced by “marked narrowing of the disc spaces at two levels above [ C6-

717 1d.

InMay 1998, Dr. Kinnett told Claimant he needed anMRI, and Clamant contacted Employer on
May 28, 1998, to initiate hisworkers compensation claim. (Tr. 133; CX 36). Clamant tedtified thet it
was not until his May 13, 1998, vist with Dr. Kinnett that he discovered that hisinjury on September 8,
1997, was connected to hiswork. (Tr. 134). Prior to that date Dr. Kinnett had only attempted treatment
withmedication and the need for an MRI prompted Dr. Kinnett to tdl Claimant that he needed to contact
his Employer. (Tr. 144). All of Claimant’s medicd bills incurred after September 8, 1997 were paid by
Clamant.* (Tr. 189). After sending hisletter to Employer advising it of hisworkplace accident, Employer
cdled Clamant the next day to obtain awritten satement. (Tr. 183; CX 7, p. 1). On October 3, 1998,
Claimant filed his official claim for compensation with the deputy director. (Tr. 145; CX 42).

AnMRI performed on November 5, 1998, showed cervicd disc disease at 4-5, 0lid unionat 5-6
and a herniated disc at 6-7. (EX 8, p. 4 An EMG study performed on November 16, 1998, was
consstent withbilatera early ulnar neuropathy as well as C4-5, 5-6 radiculopathy and Dr. Kinnett opined
that Clamant may need more surgicd intervention in the future. 1d. By September 20, 1999, however,
Clamant elected to continue with cervica precautions, and at follow up visit on September 20, 2000,
Clamant continued to complain of limitation in his range of mation. Id. a 3. A x-ray showed evidence of
cervical discdiseaseat 4-5and 6-7. 1d. On October 9, 2000, Claimant related that he had troubleturning
hisbody to back-up hisautomobile. 1d. a 2. On Claimant’s last documented trestment date, November
19, 2001, Dr. Kinnett remarked that Claimant till had significant problems withhisleft shoulder, marked
weekness, inability to abduct, and inability to use his upper extremity effectively. (CX 53, p.1).

B. Claimant’s Testimony

Clamant testified that his job entailed “driving a lift truck and hooking on and throwing chicken
boxes.” (Tr. 109). The boxesof frozen chicken - each weighing thirty-fiveto forty pounds - were stacked

4 1n May 1998, Claimant settled his lawsuit semming from a January 1995 motor vehicle
accident for a subgtantia sum of money.
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to the celling, and oftentwo boxeswould freeze together. (Tr. 109-10). The mgority of Claimant’ swork
between October 1993, and October 1994, however, was as a mechanic with Chiquita. (Tr. 110). Of
the 900 hours Claimant worked during that year, he spent about 480 hours as a mechanic, less than 300
working on the chicken boat and 100-200 working with the stevedores. (Tr. 111).

After Clamant was released to return to work by Dr. Kinnett in January 1997, Claimant testified
that he submitted hislongshorework card to the Local but the individuas selecting the work gangs refused
to hirehim. (Tr. 120). On one occasion, everybody in the hdl was hired but Claimant, who had hiswork
card rgjected and thrown from the window. 1d. Claimant tedtified that the reason for this animosity was
because he had filed an ADA case againgt the company and the union. id. Also, Clamant stated thet the
president of Loca 1303 told Claimant’s old foreman not to hire Clamant because he was not in good
ganding with the Loca due to his pending complaint with the EEOC. 1d.

Once Dr. Kinnett told Clamant he needed an MRI on March 13, 1998, Claimant contacted
Employer on May 28, 1998, to initiate his workers compensation claim. (Tr. 133; CX 36). Clamant
testified that it was not until his May 13, 1998, vist with Dr. Kinnett that he discovered that hisinjury on
September 8, 1997, was connected to his work. (Tr. 134, 190). According to Claimant, Dr. Kinnett
stated that hislongshore work had aggravated his disease and that medicine was not going to hdp him.
(Tr. 134). Prior to that date Dr. Kinnett had only attempted trestment with medication and the need for
an MRI prompted Dr. Kinnett to tell Claimant that he needed to contact his Employer. (Tr. 144).

Clamant dleged that Carrier controverted his daim because Employer did not send Dr. Kinnett's
letter dated September 17, 1997, detailing Claimant’ s work restrictions, but only sent medical recordsin
relaion to Clamant's 1995 motor vehide accident. (Tr. 135). Indeed, Claimant never received any
workers: compensation slemming from his September 8, 1997 injury. (Tr. 144-45).

Clamant further tedtified thet he had not reached maximum medical improvement because Dr.
Kinnett wanted to have anMRI done of Claimant’s neck and shoulder to better comprehend Claimant’s
problem. (Tr. 145). As of the date of hearing, Clamant testified that he gill experienced giffness,
numbnessand pain in hisfingers, neck and shoulders. (Tr. 145). Hiscondition wassuch that he could not
pick up agdlonof water in hisleft hand. (Tr. 145-46). Clamant aso testified that he had trouble carrying
objects, he experienced pain whenhelays onhis side, and could not turnhisbody properly to ook behind
him. (Tr. 146-47).

Regarding his air, refrigeration and heating contract with Head Start, Claimant testified that he
chargesmuchlessthanthe going rate, evenperforms alarge portion of the work for free, inorder to secure
that particular contract. (Tr. 150). Claimant stated that he could not ethically charge the same hourly rate
as another service provider because it takes him longer to perform the same work due to his physica
condition. Id. Clamant's main job for Head Start was to clean and change ar conditioning filters,
occasondly add Freon to the unit, but sometimes Claimant was required to change the entire air-
conditioning unit. (Tr.151). When that Stuation arises, Claimant obtains help to do any heavy lifting. 1d.
Clamant further testified that he could not do hisjob effectively due to his condition and would often have
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to go back over aprevioudy finished task. (Tr. 152). Accordingly, Claimant did not think that he could
work for another air-conditioning company because that employer would be unableto send imout onjobs
and he could not do equa work as compared to other employees. (Tr. 152).

C. Testimony of Joseph Untereiner

Mr. Untereiner, the operations manager for Employer, testified concerning Employer’ spolicy for
reporting injuries. (Tr. 240). Mr. Untereiner testified that dl employees aretold at safety meetings that
if they have anaccident they should dways report that incident before they leave the vessd. 1d. Aninjured
worker should firg report the injury the worker’ s foreman, who thengoesto the superintendent of the job,
anaccident report isfilled out, and the employee is thentakento the doctor. (Tr. 240-41). Employer has
safety personnel who investigates an accident to seewhy it happened and to try to prevent areoccurrence
in the future. (Tr. 254). Although the policy of Employer is to immediately report an accident before
leaving the vessd, fill out areport, and take the employee to see adoctor, Mr. Untereiner stated that the
procedure was different when an employee notified Employer of an injury by mal. (Tr. 257). In mall
notification case, Mr. Untereiner contacts the claims department to investigate the matter. (Tr. 258).

Inthe past month, Mr. Untereiner testified that Employer had loaded four “chickenboats,” which,
depending in the tonnage - ranging from 2,000 to 7,000 - trandatesinto an intermittent work schedule of
three to five days aweek per boat with time off inbetweenboats. (Tr. 243-244). Mr. Untereiner further
caculated the pay scae for longshoremenworking inthe “chickenboats’ was $14.00 per hour for 1997,
and determined that there were no smilarly stuated workersto use in a Section 10(b) wage caculation.
(Tr. 244-49). Additionally the twenty annud earnings of other employeesthat Mr. Untereiner produced
were not by employees who performed the same job as Clamant on aregular basis. (Tr. 284). Each
individua could work as much, or a little as he wants depending on the availability of work and type of
work. (Tr. 251).

Mr. Untereiner dso stated that Claimant’s work as a mechanic for Chiquita, paid much higher
wagesthan work on the “chicken boats.” (Tr. 253). While Claimant could earn fourteendollarsanhour
throwing chickens, he could earn twenty-five dollars an hour asamechanic. (Tr. 253).

On cross-examination Mr. Untereiner stated that he had only worked at the Gulfport facility asa
five-a-day employee since 1999, and that he did not know the safety personnel who wasin charge during
the time Claimant wasinjured. (Tr. 256). Assuch, Mr. Untereiner had never attended one of the safety
mestings that he aleged were held on aregular basis. 1d.

D. Testimony and Vocational Report of Nancy Favaloro

Ms. Favaloro, avocationa rehabilitation counselor, met with Clamant on December 3, 2001, and
issued areport on December 7, 2001, complementing areport that she had undertaken on November 20,
2001, before having the benefit of meeting Claimant. (Tr. 18-19; EX 13). Vocationd testing reveded that
Claimant could identify words onthe fifthgrade leve, read and understand language at the ninthgrade levd,
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and that Claimant had amathematica ability between the sixth and seventh grade levels. (Tr. 21; EX 13,
p. 4).

When guestioned about his air-conditioning and refrigeration business, Clamant stated that he
maosily did repair work, and whenhe had to do amgjor repair he would hireahelper. (Tr. 22). Claimant
aso stated that his contract with Head Start paid between nineteen and twenty-thousand dollars a year,
plus an additiona three-thousand for performing different aspects of the contract. 1d.

Ms. Favaoro reported that Claimant had achieved transferrable skills, such as the ability to apply
common-sense, understanding, how to carry out ingtructions, how to keep records, and how to use tools.
(Tr. 23). According to the Dictionary of Occupationa Titles, Clamant’s work as a air-conditioning and
refrigeration mechanic requires genera inteligence in tasks dedling with verba and numericd skills. (Tr.
24). Clamant was aso atending computer classes. 1d. Ms. Favaoro actudly met with Claimant for
goproximately thirty-minutes and spent gpproximately forty-five minutes administering testing. (Tr. 50).

Inher December 7, 2001, report Ms. Favaoro identified full-time jobs that were competible with
Clamant’ s trandferable skills in the Gulfport, Missssppi area. (Tr. 27, 31; EX 13, p. 5-6). Thosejobs
were: Vet Dispatcher, Projectionist, Assembly Worker, Unarmed Security Guard, Fuel Desk Agent, and
Dispatcher, dl of whichpaid between $6.00 and $7.50 per hour. (EX 13, p. 5-6). Ms. Favaloro related
that dl of these positions were within the lifting restrictions set by Dr. Kinnett, i.e,, no lifting over twenty
pounds and no overhead work. (Tr. 30).

In her November 20, 2001, report, Ms. Favaoro identified jobs in the ar-conditioning and
refrigeration businessthat she deemed appropriatefor Claimant. (EX 13, p.2). According to the Bureau
of Labor Statigtics, the medianwage for air-conditioning/refrigeration mechanicsinthe Gulfport/Biloxi area
is $11.82 per hour. 1d. Of the five different employers surveyed, pay scaes ranged between ten and
eighteen-dollars per hour, but Claimant could be expected to earn more based on hisexperience. (Tr. 32-
33; EX 13, p. 2-3). All the employers agreed that Claimant was capable of performing thesejobs based
on Claimant’ s abilities and experience as related by Ms. Favdoro. (Tr. 33-34).

On cross-examination, Ms. Favaloro admitted that she did not have the 2001, treatment notes by
Dr. Kinnett, but she stated that they were not necessary because Claimant’ s restriction had not changed.
(Tr. 38). When asked about Dr. Kinnett’s notation that Claimant should continue “with guarded activity”
in reference to his cervical spine and would return to a follow-up vist in March 2001, Ms. Favaloro
testified that she did not know what Dr. Kinnett meant by that statement in the absence of amore definitive
assartion. (Tr. 39). Also, When contacting the potential employer’s, Ms. Favaloro’'s assstant did not
relate Claimant’ swork restrictions or his correct age. (Tr. 42, 54). Ms. Favaoro did not tell any of the
prospective employers that Claimant would require a helper for any heavy lifting or for changing out air-
conditioning units. (Tr. 52). For thejobs listed in the December 7, 2001 report, however, Ms. Favaoro
indicated that Claimant’ swork restrictionwere rel ated to the prospective employers. (Tr. 56). Theresults
of Claimant’s vocationa testing, however, were not related. (Tr. 60).
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E. Testimony and Vocational Report of Sherry Carthane

Dr. Carthane, avocationd rehabilitation counse or withaPhD inCounsdling Psychology, examined
Claimant on November 2, 2001, and issued a report on November 16, 2001. (Tr. 74-75; CX 28, p.1).
Dr. Carthane spent approximately four hours with Claimant trying to understand his physica abilities. (Tr.
75). Dr. Carthane described Claimant’ s current employment for Head Start as*modified work” meaning
that it is not full time and that he works as needed. (Tr. 77).

BasedonDr. Kinnett’ sredtrictions, Dr. Carthane determined that Clamant’ sability towork isvery
limited. (Tr. 81). A light duty position would be best suited for Claimant because sedentary work, which
entalls sitting dl day, would cause problems with Claimant’s cervica radiculopathy. (Tr. 83). Sedentary
work would require Clamant to st with his head forward in a flexed position which would stress the
cervicd spine. 1d. Also, Clamant’s limited range of motion and his age are barriers for finding suiteble
work. Id. Thus, Dr. Carthane opined that Clamant was able to perform work a a modified-light duty
position. (Tr. 97). Claimant’scurrent position, under acontract from Head Start, meetsthe modified-light
duty requirements in the manner that Claimant’ performs hiswork. (Tr. 101).

Dr. Carthane reviewed Ms. Favaoro’' s report, and stated that she felt it was important to obtain
acorrect age. (Tr. 84). Additiondly, Ms. Favaoro’s November 2001 report was not hepful because it
did not lig Clamant’s impairments, capabilities, prior job description, and using a satistica median of
sdarieswas not agood indicator of what Claimant could earnat aparticular job. (Tr. 84-85). Also, the
fact that Clamant would have to hire a helper would significantly reduce his hourly wage if he had to pay
the helper out of hisearnings. (Tr. 86).

Regarding Ms. Favaloro’s December 7, 2001, report, Dr. Carthane took issue with the fact that
Ms. Favdoro did not conduct the underlying research hersdf and did not obtain the name or title of the
person that wasinterviewed about the potential position over the phone. (Tr. 87). Redtrictions, age, and
educational background arecritical dements of the interview whichwere not communicated to the potential
employersby Ms. Favaloroor herassistant. (Tr. 88).  According to Dr. Carthane, given Claimant’s age,
education, background and restrictions, he could obtain Smple, unskilled and repetitive work, generdly
paying between $5.15 and $6.00 per hour. (Tr. 89).

F. Exhibits
(1) Medical Recordsfrom Dr. Sydney Smith

Dr. Smith, adinica neurologig, treated Clamant on December 12, 1985, for continuing problems
with his headaches after a July 31, 1985, incident where he was “mauled and struck in the head several
timeswith a bat and punched.” (EX 9, p. 47). Clamant complained of daily headaches lagting thirty to
thirty-five minutes. 1d. The headacheswere brought on by exercise, but were not associated withrigidity,
nausea, vomiting, teichopsia, blurred vison, or loss of consciousness. 1d. A neurologica examination was
norma and Dr. Smith diagnosed a smple post-concussion migraine. 1d. By March12, 1986, Dr. Smith
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stated that there was no reasonable test that had not been done to treat Claimant’s headaches and
counsdled Claimant on the phenomena of compensation neuross, and how that could be a psychological
set-up which would cause his pain to continue. 1d. a 62. Dr. Smith arranged for Claimant to see a
psychologist in an effort to determine what would trigger hispain. 1d.

Clamant was then treated by Dr. Whiting, aclinica psychologist, who on July 11, 1986, after
three different sessons, opined that Claimant was not suffering from any psychologicd disability. (EX 9,
p. 71). Dr. Whiting aso denied that there wasany secondary gainissuesas he found Clamant “ extremely
compliant, courteous and [a] sociable personwho [was] genuindy interested indoing whatever he can to
rid himsdlf of the periodic headaches which render him incapecitated.” 1d.

On afallow-up appointment with Dr. Smith, Claimant continued to complain of headaches, now
reduced to about twice per week, that lasted gpproximately an hour and a half. (EX 9, p. 61). The
intengty of the headaches, however, were more severe and Claimant fdt that they were generdly more
incapacitating than he had previoudy experienced. Id. Dr. Smith only changein treetment wasto change
Claimant’'s prescription. Id. By June 24, 1986, Dr. Smith related that Claimant’ s headacheswere“2/7ths
of what they were arigindly” but reiterated that his headacheswere psychologicaly induced snce no other
migraine thergpy had hdped a dl. Id. at 60. On June 30, 1986, Claimant called Dr. Smith seeking an
excuse for missing work because he overdept after taking his medication. 1d. at 59. Although Dr. Smith
issued the excuse, he opined that Clamant was “potentidly a patient abusive of the system,” noting that
Clamant’ sheadaches were uncommonly frequent when he was supposed to work on the weekends. 1d.

On September 22, 1986, Dr. Smith opined that none of the medication that he prescribed had
helped, and as Dr. Whiting did not think that there was any physiologica bassfor the headaches, and he
did not find any organic causes for the headaches, Dr. Smith diagnosed refractory migraine syndrome or
post-concuss on syndrome, which has no organic or psychologicd basis, but is smply adlinica stuation.
(EX 9, p. 59). Reasoning that Claimant might have aetiology totally unrdated to hisJuly 31, 1985, beeting,
Dr. Smith recommended a MRI scanto determine if there was a possibility of arteriovenous maformation.
Id. That scan, however, was normd. 1d. at 58. On October 6, 1986, Dr. Smith noted that a second
opinionproduced no sdient ingght, and since no medicationwas particularly hdpful to Claimant, Dr. Smith
opined that Clamant should quit taking any prophylactic medications. 1d. OnJanuary 22, 1987, Dr. Smith
dated that neurology had nothing to offer Claimant and left treetment inthe handsof Dr. Reed. 1d. at 57.

(2) Medical Recordsfor Garden Park Community Hospital

On February 23, 1988, Clamant presented tothe hospital relating that he fdl fromaladder injuring
hisright elbow, right knee, and posterior right hip. (EX 9, p. 51). No bruising or swelling was noted and
Claimant was able to walk without difficulty. 1d. A hospitd physcian diagnosed a contusion to the right
elbow, hip, and knee. I1d. Clamant was discharged with ingtruction to use an ace bandage, an ice pack
and pain medication. 1d.
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On June 23, 1988, Claimant went to the hospitd after aco-worker poked him in the right cheek.
(EX 9, p. 50). Clamant complained that theright Sde of hisface hurt and was diagnosed with amild face
contusion and advised on the use of an ice pack and pan medication. 1d.

On February 6, 1989, Claimant went to the hospital complaining of migraines and nausea. (EX
9, p. 49). A hospita physicianprescribed medicationand instructed Clamant to follow up with Dr. Reed
as needed. Id. Claimant returned on August 8, 1989, October 14, 1989, and November 25, 1989
complaining of heedachesmigraine pains. 1d. at 42-43, 46.

(3) Medical Recordsof Dr. Reed

Claimant had experienced severd prior work injuries asdocumented by hisfamily physician, Dr.
Reed. OnMarch 27, 1984, Claimant complained of smokeinha ation when plastic foam caught onfireand
he attempted to put out the flames. (EX 9, p. 83). Clamant was discharged the same day without any
ggnificant symptoms. 1d. On April 14, 1985, Clamant was treated by Dr. Reed for left flank pain for
which Dr. Reed prescribed amuscle rdlaxant. 1d. at 81. A subsequent x-ray showed no abnormality, an
EEG produced normal results, and a CT scan of Claimant’s head was unremarkable. Id. at 77-79. On
November 9, 1985, Clamant was injured at work when a pallet of Coke bottles fell onto his left Sde
pinninghimagaing aral. 1d. a 76. Claimant was diagnosed the aminor contusonon hisleft hip. 1d. On
August 29, 1990, Clamant suffered aworkplace contusionto his scap whenhe was hit inthe head by two
or three bottles that fell approximately twenty feet. (EX 9, p. 38-39). Dr. Reed authorized an injection
for Clamant and advised him on home care, but returned Claimant to work on the next day. Id. at 39.

OnJanuary 18, 1995, Clameant wasinjured inamotor vehicle accident when another driver rear-
ended his vehicdle. (EX 9, p. 16). Claimant was only wearing a lap belt and presented to Dr. Reed on
January 20, 1995, complaining of neck pain, left shoulder painand left Side pain that traveled down hisleft
leg. 1d. After recommending the use of a cream, Claimant came for a follow up on January 27, and
February 3, 1995, indicating that he was not as sore, but he still had sharp pains down hisleft leg, asore
left shoulder, numbnessin the fourth and fifth left fingers, and sorenessin hisneck. 1d. at 14-15.

On February 14, 1995, Dr. Reed conducted aneurologica assessment noting a norma menta
datus examinaion, a ful range of mation in the neck and low back, but some tenderness in the lower
cervical, upper thoracic, and rhomboid areas. (EX 9, p. 18). A sensory exam revealed decreased
sensation in the ulnar C-8/T1 didtribution of the left hand. Id. at 19. Dr. Reed opined that Claimant had
an ulnar injury to his ebow with a possible injury to the C-8/T-1 root. Id.

On February 22, 1995, Claimant underwent a nerve conduction EMG, but could not tolerate the
shocks. (EX 9, p. 20). Claimant did have C-7/T-1 denervation and an MRI revesled spinal stenosisdue
to arthritis which pre-existed his motor vehide accident. Id. Testing asoreveded acentrd disc herniation
with bilaterd root involvement at 5/6, a herniation at 6/7 which was compressing the spinal cord, and
osteophyte at 4/5 along with broad disc herniation. Clamant dso had arthritic changes at 3/4 that were
unrelated to the motor vehide accident. 1d. The following September, Claimant had a second motor
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vehicle accident and complained of neck pain among other symptoms. Id. at 12.

In regards to Clamant’s depression, Dr. Reed’ s notes indicated that on September 16, 1997,
Claimant complained of depression, inability to deep, bouts of crying, loss of temper and suicidal thoughts.
(EX 9, p. 6). Clamant also stated that he was behind on bills, had lost hisjob because of aherniated disc
and the company refused to hire him back. 1d. By September 23, 1997, Claimant stated that he was no
longer suiciddl, but throughout October and November 1999, Claimant gtill suffered from bouts of crying,
loss of gppetite, and difficulty deeping. 1d. at 2, 4.

(4) Deposition of Dr. Reed

Employer noticed the deposition of Dr. Reed on March 31, 1998. (EX 10, p. 1, 4). Dr. Reed
stated that a patient’ shistory isimportant in making a diagnosis and in receiving a history he assumes that
what the patient tells him is true instead of seeking independent verification. 1d. at 7-8.

InSeptember of 1997, Dr. Reed diagnosed and discussed depress onwithClaimant after Claimant
related that he lost his job, he was hurt and that nothing was going right for him. (EX 10, p. 9-10).
Although Claimant expressed suicidal thoughts, Dr. Reed did not think those thoughts were sufficient for
hospitdization. 1d. at 12. Dr. Reed's diagnosis of depresson was made because Claimant was
“emationdly liable” 1d. at 14. Clamant cried in the office, complained of lack of interest, weight loss,
irritability, and short temper. Id.

Based on the information Claimant related, Dr. Reed could not trace the etiology of Clamant's
depression to any action by the Employer. (EX 10, p. 12). About half the population will suffer from
depression a some time during their life, and Dr. Reed recognized that Clamant has severd “life stresses’
inthat he wasinjured intwo motor vehide accidents, was severely beatenwithabaseball bat, and involved
in multiple lawsuits, but Dr. Reed could not differentiate possible causes for Claimant’ s depression from
those factors. 1d. at 14-16. Dr. Reed did not refer Claimant to a psychologist or a psychiatrist because
he opined that most people respond to anti-depressant medication, and as long as the patient was not a
threat to himsdf, Dr. Reed said that he would take histime in tregting the patient. 1d. at 13.

Concerning compensation neuross, Dr. Reed acknowledged that Dr. Smith had counseled
Clamant on the phenomenon in 1986, and while Dr. Reed never shared the same concerns, Dr. Reed
stated that Claimant had a tendency to “hang on” as demonstrated by the duration of Clamant’s earlier
headaches. (EX 10, p. 18-19). Also, Dr. Reed consdered it “sgnificant” that he first trested Claimant
for depression in September 16, 1997, and alawsuit was filed within amonth of thet vist. 1d. at 22.

Sincethe date of the accident in January 1995, Dr. Reed had never placed any type of restriction
onClamant. Id. at 24. Indeed, Dr. Reed did not have any recordsindicating that Claimant had adisability
or an impairment as of January 15, 1997 even though he treated hmsevera timesduring thet year. Id. at
29-30.
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(5) Medical Records of Dr. Kinnett

Dr. Kinnett, an orthopaedic surgeon, first trested Claimant on June 2, 1995, in relation to severe
panin the posterior cervica area, primaily on the left posterior shoulder following a January 18, 1995,
motor vehicle accident. (EX 8, p. 11). A physcd exam reveded alimited range of motion with weakness
of theintringc musculaureinthe left hand. 1d. A film of the cervica spine indicated disc space narrowing
at C4-5, 5-6, and 6-7. Id. Disc narrowing was most notable at C5-6, and that areadso had an anterior
osteophyte formationand asuggestionof a neurd foramina senoss. 1d. Dr. Kinnett aso found evidence
of posterior protrusion a 4-5 and 6-7, and to a greater extent at 5-6, with bilateral neural foraminal
encroachment, but did not see any fracturesor didocations. 1d. An MRI of the cervica spineon February
16, 1995, showed evidence of a herniated nucleus pulposus of C5-6 with bilateral neura formina
impingement. Id. at 10. A central right-sided C6-7 disc herniation abutted the central cord and there was
aso podterior osteophyte formation with disc protrusion at 4-5. Id.

Dr. Kinnett opined that Claimant was not able to return to work and opined that surgery may be
necessay if treatment of non-steroidal anti-inflammatories and selective neurd foramind injections were
unsuccessful. (EX 8, p. 10). By June 26, 1995, Claimant’s condition had not shown any improvement,
and Claimant dected to undergo an anterior cervicd discectomy at C5-6 withaleft iliac crest bone graft.
Id. Due to insurance delays, the surgery did not occur until October 31, 1995. 1d. at 9. On December
18, 1995, Clamant returned to Dr. Kinnett and related that he had no numbness, paresthesias, motor
weakness, headaches or neck pain. 1d. Indeed, aphysca exam reveded that al hiswoundswere benign
and x-rays showed excdlent maintenanceand dignment. 1d. OnJune7, 1996, Dr. Kinnett remarked that
Clamant’s graft was stable and on January 15, 1997, fourteen months post-surgery, Dr. Kinnett opined
that Clamant was asymptomatic and Dr. Kinnett released Claimant to return to his regular form of
employment. 1d. at 8.

On September 17, 1997, however, Clamant returned to Dr. Kinnett complaning of siffnessinthe
posterior cervica area, numbnessinthe fingers of the left hand and pain in the trgpezius area after stacking
boxes weighing thirty to sixty poundsin the hull of aship for ninehours. (EX 8, p. 7). A x-ray reveaed
solid arthrodesis at C5-6, minimal narrowing at C4-5 and C6-7 disc levels with some evidence of neurd
foramind stenosis. 1d. Dr. Kinnett diagnoses was a possible cervica radiculopathy and issued work
restriction limiting Claimant to lifting twenty pounds with no overhead work. 1d.

Clamant’'s cervical complants resolved “nicdy” by October 15, 1997, but without a specific
antecedent event, Claimant experienced severe pain in his right shoulder. (EX 8, p. 6). Dr. Kinnett
diagnosed the problem as impingement syndrome with rotator cuff tendinitis and resolving cervical disc
disease. 1d. Because of the new symptoms Dr. Kinnett extended Claimant’s work restrictions and
recommended that Clamant undergo trainingfor anew vocation. 1d. OnaApril 1, 1998 return vist, Dr.
Kinnett detected solid, stable anterior cervica anthrodesis and multileve disc disease withneura foramina
stenosis as evidenced by “marked narrowing of the disc spaces at two levels above [C6-7]. Id.
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AnMRI performed on November 5, 1998, showed cervica disc disease a4-5, s0lid unionat 5-6
and a herniated disc at 6-7. (EX 8, p. 4) An EMG study performed on November 16, 1998, was
conggtent withbilatera early ulnar neuropathy aswell as C4-5, 5-6 radiculopathy. Id. Dr. Kinnett opined
that Clamant may need more surgicdl intervention in the future. 1d. By September 20, 1999, however,
Clamant eected to continue with cervica precautions and at follow up visit on September 20, 2000,
Claimant continued to complain of limitation in his range of mation. Id. at 3. A x-ray showed evidence of
cervicd disc disease at 4-5 and 6-7. Id. On October 9, 2000, Claimant related that he had trouble
backing-up his automobile because he could not turn hisbody. 1d. at 2. On Claimant’'s last documented
trestment date, November 19, 2001, Dr. Kinnett remarked that Clamant ill had Sgnificant problems with
his left shoulder, marked weakness, inahility to abduct, and inability to use his upper extremity effectively.
(CX 53,p.1).

(6) Deposition of Dr. Kinnett

Claimant noticed the deposition of Dr. Kinnett on December 4, 2001. (CX 55, p.1). Dr. Kinnett
stated that Claimant’s C5-6 discetomy and arthrodesis semming from his 1995 injury had completely
resolved prior to his 1997 workplace accident. 1d. at 19. Dr. Kinnett’s impresson was that the 1997
injury was a possible cervical radiculopathy. 1d. at 21-22. The symptoms Claimant expressed led Dir.
Kinnett to believe that they were due to cervical disc disease and the aggravation of that disease by
Clamant's activities. Id. at 23.

From October 17, 1997, to November 19, 2001, Dr. Kinnett summarized Claimant’ s condition
as “recurrent exacerbations and resolution of his cervicd complaints” (CX 55, p. 26). Claimant’s
symptoms were cong stent with upper extremity cervica radiculopathy, compress onneuropathies of both
upper extremities, and impingement syndrome with rotator cuff tendinitis. 1d. at 26-27.

Dr. Kinnett would limit Claimant’ sability to work by prohibitinghimfrom undertaking activities that
would “load the cervicd spine suchasliftingwiththe upper extremitiesor precarious positions of the head
or usng the head as a device to apply force either supporting or lifting objects.” (CX 55, p. 28).
Additiondly, Dr. Kinnett would restricted Clamant’s activities in regards to his shoulder to avoid any
activity that would accentuate his symptoms and further damage his rotator cuff. 1d. Specific restriction
could more easily be defined if Clamant underwent an MRI and additional datawas obtained. 1d. Dr.
Kinnett could not predict the need for surgery in the future until a new MRI was conducted. Id. at 29.
Clamant would be a candidate for treetment if his symptoms related to cervica disc disease began to
interfere with his ectivities of daily living. 1d. at 29-30. Inthefuture, Claimant is a candidate for neck and
cervica surgery. Id. at 30.

On cross examination, Dr. Kinnett acknowledged that Claimant had some cervicd disc disease
prior to his 1997 workplace accident. (CX 55, p. 34). Also, Dr. Kinnett stated that a person with cervical
disc disease could have waxing and waning pain without an antecedent or traumatic event. 1d. at 42. Dr.
Kinnett further stated that the 1997 injury to Claimant’s cervica spine was an accentuation of the pre-
exiding disease. 1d. at 43. Inregardsto an earlier treatment note that Claimant had resolving cervical disc
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disease, Dr. Kinnett related that an appearance of a complete resolution could have been merely an
interludeinacontinuing course, and he could not distinguish when acervical disc disease had resolved and
when symptoms are a continuum of the sameinjury. 1d. at 43.

Dr. Kinnett did state, however, that Clamant’s activities on September 8, 1997, could have
aggravated any prior cervica problems that Clamant had prior to that date. (CX 55, p. 45). Claimant was
acandidatefor surgery, according to Dr. Kinnett’ strestment notes, asof March1, 1999. Id. Dr. Kinnett
could not say, however, that the cervical problems that Claimant was having in November 2001 were the
same problems related to his 1997 injury. 1d.

(7) Records of Head Start

DocumentsfromGuif Coast Community Action Agency - Head Start reved that Clamant worked
for Head Start during the time period that he wasinjured fromhis 1995 accident. (EX 12, p. 1). Indeed,
wage records reflect that Claimant began working for Head Start on December 23, 1992 to December
12, 1997. Id. a 3-6. The chief financid officer for Head Start, however, authored a letter dated May 1,
1998, rdaing that Clamant had never been an employee of that agency. Id. a 7. Numerous work
invoices for air, refrigeration and heating services, demondrate that Claimant sent the invoices to Head
Start, but the logo on the invoices reflect aindependently owned business with anaddress and telephone
number different than that of Head Start.

(8) Deposition of Mike Wren

Employer noticed the deposition of Mr. Wren, the vice president of Employer, on April 6, 1998,
in relation to Claimant’ s civil suit against Employer and Loca 1303. (EX 19, p.1, 4). Mr. Wren rlated
that Claimant came to see him with areturn to work dip in January of 1997 wanting to returnto work for
Chiquita as a mechanic. 1d. at 12. Mr. Wren responded that there were no job openings and
recommended that he submit his card to the Loca for employment. 1d. at 13. When asked why Claimant
was not hired for any job in January 1997, Mr. Wren responded that he didn't have a clue. Id. at 21.
Hiring and firing equipment drivers is entirdy within the discretion fo Mr. Wren's superintendent, Mr.
Parker. 1d. at 25. After receiving work restriction issued by Dr. Kinnett in September 1997, Mr. Wren
determined that therewere no light duty positions available that would fit Claimant’ swork restriction. 1d.
at 30.

(9) Federal Court Decisons

Clamant filed a avil action againgt Employer, Local 1303, and Donad Evans who was the
president of Local 1303. (EX 15, p.1). Inawritten decision, dated January 19, 1999, the District Court
for the Southern Digtrict of Mississppi determined that Claimant failed to show a disability within the
meaning of the ADA and failed to show a prima facie case of discrimingtion. 1d. at 27. Additionaly, the
court denied Clamant’ sfar representationdaim sinceit was barred by prescription. 1d. Thisdecisonwas
affirmed by the Fifth Circuit Court of Appeds. (EX 20, p. 2).
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V. DISCUSSION

A. Contention of the Parties

Clamant contendsthat he wasinjuredat work inthe course and scope of his employment stisfying
his prima facie burden and entitling him to a presumption that his harm was caused by his employment.
Claimant’ s work-related injury on September 8, 1997, aggravated his pre-existing conditions, semming
fromnumerous pre-employment injuries, and the Employer isliable for thefull extent of Claimant’ sresultant
dissbility. Clamant aleges that he gave timdy notice of injury under the Act in that he took work
redtrictions, issued by Dr. Kinnett, to Employer on September 19, 1997, and Dr. Kinnett' sreport, relaing
the injury to Claimant’s employment was given to Employer as part of a discovery request in Clamant’s
discrimination suit againgt Employer. Alternatively, Clamant asserts that these two facts gave Employer
actua knowledge, excusing the requirement for a written notice, and that failure to give notice should be
excused because Employer failed to properly designate and publish the procedure to give notice.
Furthermore, Clamant contends that snce Employer should have had notice of Clamant’s injury on
September 19, 1997, its filing of the First Report of Injury, LS-202, on June 1, 1998, tolled the
prescriptive period for filingadam, making Clamant’ sfilingwiththe Digrict Director on October 3, 1998,
timely.

Clamant aso contentsthat Employer should be liable for medica trestment under Section7 of the
Act, and that he has not reached maximum medica improvement, in part, because heis dill a candidate
for surgery. Since Employer did not make his former job available, and such work is unsuitable for
Claimant, and considering the fact that Claimant hasnot reached maximum medi cal improvement, Clameant
should be considered temporarily totaly disabled under Section 8(e) from the date of the accident and
continuing. Although Claimant has some limited ability to perform air-conditioning and refrigeration work,
Clamant contends that employer faled to show suitable dternative employment because Employers
vocationd expert had not done the actual phone inquires, and Dr. Kinnett’s additiona work restrictions,
referencing activitiesthat would overload the cervical spine, were not adequately addressed by that expert.
Under Section 10 of the Act, Claimant contends that his average weekly wage should be calculated
according to Section (c), or $360.89 per week. Finaly, Claimant contends thet he is entitled to interest
on dl past due compensation, a pendty for Employer’s falure to file a LS-202 in a timdy fashion and
attorney fees and cogts.

Employer contends that Claimant has failed to establish that an injury occurred that would entitle
Clamant to invoke the Section 20 presumption of causation. Specificaly, Employer contends that
Clamant is not a credible witness and no proof or evidence exists to substantiate Claimant’ s alegations of
a work-place injury. Consdering the circumstances surrounding Claimant’s return to work, his litigious
nature, his prior injury, and his fallure to give a timdy notice of injury, Clamant hasfailed to establish a
prima facie case. Alternatively, Employer contends that it submitted substantial evidence to rebut the
presumption and that the record as awhole does not support a causal relationship.
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Employer dso asserts that it did not receive timely notice of Claimant’s injury and that it was
prejudiced by the long delay in recelving notice under Section 12.  Likewise, Employer asserts that the
dam for compensation was filed more than a year after Claimant became aware of the injury, making it
untimely under Section 13. Assuming that Claimant wasinjured on September 8, 1997, Employer asserts
that such an injury was only atemporary aggravation of his previous condition, having reached maximum
medica improvement by September 17, 1997. Employer contends that the work restrictions Dr. Kinnett
issued Claimant on September 17, 1997, are the same redtrictions Claimant should have gotten when Dr.
Kinnett released him to return to work in January 1997, thus, Clamant suffered no permanent disability.
Alternatively, Employer asserts that Clamant suffered no loss of wage earning capacity based on his
contract for air conditioning and refrigeration work, and regardless, Employer established suitable
dternative employment.  Additionaly, Employer arguesthat itisnot ligble for any medica trestment under
Section 7 of the Act because Clamant has not sought approva or authorization for such trestment.
Employer calculates Claimants average weekly wage under Section 10(c) as $336.00 per week.

B. Credibility

Itiswell-settled that inarriving & a decison in this matter the finder of fact is entitled to determine
the credibility of the witnesses, to weigh the evidence and draw his own inferencesfromit, and isnot bound
to accept the opinion or theory of any particular medica examiner. Banks v. Chicago Grain Trimmers
Association, Inc., 390 U.S. 459, 467, 88 S. Ct. 1140, 20 L. Ed. 2d 30 (1968); Louisiana Insurance
Guaranty Ass n v. Bunol, 211 F.3d 294, 297 (5" Cir. 2000); Hall v. Consolidated Employment
Systems, Inc., 139 F.3d 1025, 1032 (5" Cir. 1998) Atlantic Marine, Inc. and Hartford Accident &
Indemnity Co. v. Bruce, 551 F.2d 898, 900 (5™ Cir. 1981); Arnold v. Nabors Offshore Drilling, Inc.,
35BRBS9, 14 (2001). Any credibility determination must be rationd, in accordance with the law, and
supported by substantial evidence based on the record as awhole. Banks, 390 U.S. at 467, 88 S. Ct. at
1145-46; Mijangos v. Avondale Shipyards, Inc., 948 F.2d 941, 945 (5" Cir. 1991); Gilchrist v.
Newport News Shipping and Dry Dock Co., 135 F.3d 915, 918 (4™ Cir. 1998); Huff v. Mike Fink
Restaurant, Benson's Inc., 33 BRBS 179, 183 (1999).

Here, | do find that Clamant isanincredible witness. Firg, inadecisonfiled on January 19, 1999,
aUnited States Didtrict Judge reported that Clamant asserted total and permanent disability from pursuing
his career as a Longshoremen as aresult of injurieshe sustained inan automobile accident. (EX 15, p. 5).
In contrast, Clamant was released by his tregting physician in January 1997 without restrictions and
Claimant took the job of loading the chickenboat on his own valition, meking hisearlier statement of total
and permanent disability fase. Additionaly, Clamant continued to operate his air-conditioning and
refrigeration business despite his assertions of permanent and total disability.

Second, at the hearing Claimant testified that he did not performany ar conditioning work around
the time of hisaleged work-place accident on September 8, 1997. (Tr. 171-72) Infact, Claimant’ swork
invoices reflect that on September 11, 1997, he replaced a coil, and installed adryer. (EX 12, p. 110).
On September 21, 1997 Clamant ingaled a four-ton air-conditioning unit and afour-toncail. 1d. at 116.
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Third, | note that Claimant gave numerous conflicting statements concerning his knowledge of the
aleged work-related injury. When the circumstances were expedient to have knowledge soon after
September 8, 1997, such as when considering issues of causation, Claimant argues for anearlier date for
knowledge of the accident and the onset of symptoms. When arguing that he filed a timely notice or a
timdy daim, however, Clamant assertsthat he had no knowledge that hisinjury was connected to hiswork
until told so by his doctor in May 1998.

Fourth, in a deposition taken on November 25, 1997, Clamant flaly denied ever having been
injured as a Longshoreman. (EX 17, p. 29). Hfth, Clamant has a suspect history for abusing the legd
process. On June 30, 1986, Dr. Smith, who trested Claimant for headaches, noted that Claimant’s
headaches were uncommonly frequent when he was supposed work on the week-ends and that he was
“potentidly a patient abudve of the system.” (EX 9, p. 59). Likewise, on March 12, 1986, Dr. Smith
counseled Clamant on the phenomena of compensation neurosis. (EX 9, p. 62). Dr. Reed noted that
Claimant had a tendency to “hang on.” (EX 10, p. 18-19). All of these factors, combined with my
observation of Clamant’ sdemeanor at trid, contributeto my finding that Clamant is not acredible witness.

C. Notice and Filing of Claim

Under 33 U.S.C. §912(a) (2000), notice of an injury must be given within thirty days after the
injury, or, within thirty days of when the employee should have been aware of ardationship between the
injury and the employment. In occupationa disease cases, hotice must be given within one year after the
employee became aware, should have beenaware, of ardationship between the employment, the disease
and the disgbility. 1d. Failureto give such notice may be excused when the employer hasactua knowledge
of the injury, when there is no prejudice to the employer or carrier, or when other circumstances are
present that judtify excusng the fallure to timely file notice. 33 U.S.C. § 912(d) (2001). These notice
provisons must be read in context with the limitations set forthin Section 13 rdlating to the filing of daims.
For atraumatic injury, aclam must be filed within one year of the injury, but, this prescriptive period does
not begin to run until the employee is aware, or should have been aware, of the relationship between the
injury and the employment. 33 U.S.C. § 913(a) (2000). For occupationa disease claims, an employee
has two years once the employee is aware, or should have been aware, of a relationship between the
employment, the disease and the disability. 33 U.S.C. § 912(b)(2) (2000). Failureto fileaclam timey
is not a bar to suit unless objection to such failure is made at the first hearing® inwhichal parties are given
reasonable notice and an opportunity to be heard. 33 U.S.C. § 913(b)(1) (2000). Timdinessof adam
is presumed under Section 20(b), and the burden to show untimeliness is on the employer. Avondale

® Inits Notice of Controversion, dated June 6, 1998, Employer raised Section 12 as a defense
and reserved the right to amend its reasons for controverson. (CX 39). On May 16, 2001, Employer
amended its Notice of Controversion to include Section 13. (CX 43). Also, inits LS-18 pre-hearing
statement Employer raised Section 13 asadefense. (EX 2). Accordingly, | find that Employer timely
raise the issue that Clamant’s suit was not timely filed.
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Shipyards, Inc. v. Vinson, 623 F.2d 1117 (5" Cir. 1981); Shaller v. Cramp Shipbuilding & Dry Dock
Co., 23 BRBS 140, 143 (1989).

C(1) Traumatic Injury or Occupational Illness

A traumatic injury isdigtinct froman occupationa illnessinthat the occurrencefor atraumétic injury
is discernable whereas an occupational illnessmanifestsover time without a precise onset date. Harris v.
Todd Pacific Shipyards Corp., 30 BRBS 5, 9 (1996). The Second Circuit has defined occupational
disease as requiring the satisfaction of three dements. 1) the employee mugt suffer from a disease (as
opposed to atraumdtic injury); 2) hazardous conditions surrounding the employment must be of suchnature
asto cause the disease (cod dust, asbestos, radiation, etc.); and 3) the conditions must be peculiar to the
specific occupation, as opposed to employment in generd. Grain Handling v. Sweeney, 102 F.2d 464,
465 (2" Cir. 1939); accord, Leblancv. Cooper/T. SmithStevedoring, Inc., 130 F.3d 157, 160 (5" Cir.
1997). Accordingly, as Claimant’s dleged injury was brought on by physicd Iabor, a condition hardly
gpecific to his occupation as alongshoreman, Claimant cannot have suffered an occupationa disease and
is accorded the notice and filing deadlines associated with traumatic injuries.

C(2) Section 12's Awareor Should Have Been Aware Standard

Section 12(a) requiresthat notice of a traumatic injury or deathfor whichcompensationis payable
must be given within thirty days after the date of the injury or death, or within thirty days after the
“employeeor beneficiary isaware, or inthe exercise of reasonabl e diligence or by reason of medica advice
should have been aware, of the relationship betweenthe injury or death and the employment.” 33 U.S.C.
§912(a) (2001). Ordinarily, thedate on which aclaimant wastold by adoctor that he had awork-related
injury isthe controlling date establishing awareness, and adamant isrequired inthe exercise of reasonable
diligence to seek aprofessond diagnosis only when he has reason to believe that his conditionwould, or
might, reduce hiswage-earning capacity. Osmundsen v. Todd Pacific Shipyard, 755 F.2d 730, 732-33
(9th Cir. 1985), onremand, 18 BRBS 112, 114 (1986); Lindsay v. Bethlehem Steel Corp., 18 BRBS
20, 22-23 (1986). The rdlevant inquiry is the date of awareness of the relationship among the injury,
employment and disability. BathIron WorksCorp. v. Galen, 605 F.2d 583, 585 (1% Cir. 1979); Thorud
v. Brady-Hamilton Sevedore Co., 18 BRBS 232, 235 (1986).

Here, the facts rdate that Claimant had actual awareness, and if not, he should have been aware
of the relationship between the injury and employment no later than September 17, 1997.

Q .... [Just so we're clear, you were aware prior to that time [May 13,
1998] you're saying, that you did have awork injury?

THE WITNESS: ....ltdd- - | was aware that | needed medica hdp onMay 13.
Prior to- - beforeMay 13, the doctor was giving me medicine telling me thet the
medicine is supposed to work.

| knew | had gotten hurt on the pier, but | couldn’t come and tell these
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people, | want Workmen’s Comp from you, and try to get money from them or
whatever, medica help fromthem, and the doctor wasn't through withtdling me -
- dl hewas giving me is medicine.

If the medicine had worked, wewouldn't be here now. But the medicne
didn't work. And he told me | was going to need a MRI. And that's when it
came planand clear to methat | wasgoing[to] need help from(sic) the injury that
| had on September 8.

JUDGE KENNINGTON: In other words, are you telling me that on thisdate in
May, May [13, 1998] . . . . you redlized that the medicine the doctor was giving
you wasn't going to cure your problem?

THEWITNESS: That’ sexactly what the doctor told me, that the medicine that he
wasgivingme - - becausewhen | first went to him, he said, Y ou have aggravated

your disease, and this medicine should correct it.
After the medicine didn't correct it, that's when | - - he told me | was
goingto needanMRI. That'swhen | knew, then, that | was going to redly need
medical hep fromthe Employer. That wason May 13, when | went to thedoctor.

JUDGE KENNINGTON: Wi, did you redlize before that time that you had been
injured on the job?

THEWITNESS: | redlized that, but | didn’t know that | was going to need medica
help, because the medicine that the doctor was giving me was supposed to take
care of the inflammation or whatever it was supposed to do.

And whenit got to the point where the medicine didn’t do what the doctor
sad it was going to do, the doctor told me, Y ou need to get in touch with your
employer because you need help. . . .

And that' s the same thing he told me about the aggravation, when | had
itin*97. Hetold me, We're giving youthis medicine, and hopefully it'll correct it.
If this medicine [doesn't] correct it, we' |l have to go further, so | needed help.

Q So Mr. Marsh, did you or did you not know on September 17, [1997]
when you went to see Dr. Kinnett, did you or did you not know that you had a
work-related injury?

A .. .. Dr. Kinnett told me | had aggravated my disease from the work |
had done. . . .. He said, It's not abran new injury, but you' ve aggravated your
disease.
So | wasn't under the impressionhe was under the impressionthat | could
go to the company and say, I’minjured, | done hurt mysdf, I've had aninjury that
was going to be on me until May 13, whenhetold me, The injury, the aggravation
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that you had, is a result to what you' ve got now.

(Tr. 186-190).

Clamant further testified that when he ended the work day on September 8, 1997, he did not think
that he had sustained ainjury. (Tr. 193). He only contacted Dr. Kinnett because the stiffnessin his neck
did not resolve. (Tr. 193). When Dr. Kinnett related the problems to an aggravation of Claimant’s
condition, Clamant stated that he was unaware that he could obtain relief for aggraveting hisdisease. (Tr.
193). Indeed, in adepostion in an unrelated manner Clamant testified that he had he never had any type
of longshore injury. (Tr. 197; EX 17, p.29). When Claimant visited with Dr. Reed on September 16,
1997, however, Clamant stated that he was depressed because he had lost his job due to aherniated disc
inhisneck, astatement Clamant alegesreferenceshisSeptember 8, 1997 injury, but a statement Dr. Reed
understood meant his 1995 motor vehicle accident. (Tr. 231-238; EX 9, p.25). Even though Dr. Reed
stated that Claimant never told him about his September 8, 1997 workplace injury, (EX 10, p.11),
Clamant stated that he related to Dr. Reed that Employer would not hire imanymore because of his neck,
and whether Dr. Reed took that as the 1995 or the 1997 injury Claimant could not say. (Tr. 238).
Additiondly, Clamant took the work regtriction issued by Dr. Kinnett to Employer on September 19,
1997.

Accordingly, assuming for the time being, that Claimant suffered a traumatic injury on September
8, 1997, by his own testimony, he farly related his current physical impairment to September 8, 1997,
when speaking with Dr. Reed on September 16, 1997, and related the fact of injury to Dr. Kinnett on
September 17, 1997. Also on September 17, 1997, Dr. Kinnett issued work redtrictions limiting
Clamant's lifting to twenty-pounds with no overhead work and made a diagnosis of a possible cervica
radiculopathy. The fact that Claimant suffered from amistake in law - that he could claim compensation
for aggravating apre-existing injury isunavaling. See Jonesv. Newport News Shipbuilding & Dry Dock
Co., 5 BRBS 323, 331 (1977) (finding that a mistake of law isno excuse), aff’ d, 573 F.2d 167 (4™ Cir.
1978); 3 Larson 126.09(3) (1998)(stating that amistakeinlaw isno excuse for filing alate compensation
cdam). Accordingly, Clamant became aware tha he suffered a work related injury no later than
September 17, 1997, and the prescriptive period for Section 12 began running as of September 18, 1997.

C(3) Exceptionsto Notice Requirement

Clamant's notice to Employer on May 29, 1998, that he suffered a work place injury on
September 8, 1997, does not fal within the thirty day prescriptive period of Section 12(a). The notice
requirement serves to dert the Employer of an impending suit, protect againg fraudulent dams, and
encourage prompt investigation. Jones Stevedoring Co. v. Director, OWCP, 133 F.3d 683, 691-92 (9™
Cir. 1997). Seealso U.S Industries/Federal Sheet Metal, Inc. v. Director, OWCP, 455 U.S. 608,
613, 102 S. Ct. 1312, 1216-17, 71 L. Ed. 495 (1982)(stating that the notice requirement serves to
appraise the employer of the alegations and helps to confine the issues to be tried and litigated). Under
Section 12(d) there are three exceptions that excuse an untimely filed notice: when the employer has
knowledge of the injury, when the employer is not prejudiced by the late filed notice, and when there are
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exigent circumstancesthat reasonably excuse the fallureto give timdy notice. 33 U.S.C. § 933(d) (2001).

C(3)(a) Knowledge Under Section 12(d)(1)

Under Section 12(d)(1), a failure to give timely notice to the employer is excused when the
employer has knowledge of the injury. 33 U.S.C. 8 912(d)(1) (2001). Section 20(b) creates a
presumption thet, in the absence of subgtantial evidence to the contrary, employer had knowledge of the
injury and was not prejudiced by daimant's falure to give notice. Forlong v. American Securities &
Trust Co., 21 BRBS 155, 159 (1988), citing Stevenson v. Linens of the Week, 688 F.2d 93 (D.C. Cir.
1982). Generdly, for an employer to have knowledge of the injury, it must know of the injury and its
rdaionship to the employee’'s work. Strachan Shipping Co. v. Davis, 571 F.2d 968, 972 (5" Cir.
1978); Sun Shipbuilding & Dry Dock Co. v. Bowman, 507 F.2d 146, 151 (3 Cir. 1975). Such
knowledge may be imputed to the employer whenthe employer knew that the employee suffered aninjury
and the surrounding factsand circumstances would lead a reasonable personto believe that the injury may
be work related so that a further investigation is warranted. Addison v. Ryan-Walsh Sevedoring
Company, 22 BRBS 32, 35 (1989); Sheek v. General Dynamics Corp., 18 BRBS 1, 3 (1985), on
recons., 18 BRBS 151 (1986)(applying exceptionsin Section 12(d) in the digunctive). The Board has
construed the Section 12(d)(1) exception in anarrow fashion. Williams v. Nicole Enterprises, Inc., 19
BRBS 66, 71 (1986)(tating that mere knowledge of an accident at work does not equal actual knowledge
of an injury giving rise to compensation lidbility that the employer would likdy investigate); Perkins v.
Marine Terminals, Corp., 16 BRBS 84, 89 (1984). The time for “knowledge’ within the meaning of
Section 12(d)(1) refersto the same time period as for giving effective notice, i.e., within the thirty days
provided for inSection12(a). Gardner v. Railco Multi Construction Co., 19 BRBS 238, 241 (1987),
vacated, 902 F.2d 71 (D.C. Cir. 1990)(vacated on issue of coverage in relaion to exposure or
manifedtation tests).

Clamant contends that after his work-place injury on September 8, 1997, he did not return to
work and betweenthat time and hisdoctor’ s gppointment on September 17, 1997, no one contacted him
to inquire why he had not returned to work. Also, after Dr. Kinnett issued Claimant’s work restrictions
on September 17, 1997, Clamant took Dr. Kinneit's letter to a representative of Employer and on
September 19, 1997, Mr. Wren, vice president for Employer, responded that Employer did not have any
employment that Claimant was capable of performing within those redtrictions.  (CX 14; CX 35).
Additiondly, on December 19, 1997, as part of a discovery request in Claimant’s discrimination case
againg Employer, Clamant turned over a complete copy of medica records from Dr. Kinnett, which
contained informationlinking his September 8, 1997 injuries with his work on the chickenboat. Clamant
contendsthat these two facts establish that the Employer had knowledge of hisinjuriesand thet alatefiled
notice should be excused under Section 12(d)(1).

InGardner, 19 BRBS a 240-41, the Board determined that a failure to give noticewithinthirty-
days as required under Section 12(a) was not excused under Section 12(d)(1) when the injured worker
learned that he had suffered a hearing loss on September 16, 1982, and an ALJ determined that Employer
had knowledge on January 3, 1983, without a showing of any prgudice. Evenafter goplyingthe Section
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20(b) presumption of timely notice, the exceptionin Section 12(d)(1) would not gpply because, asamatter
of law, the employer did not have any facts showing that an injury occurred within thirty days of when the
injured worker became aware of the injury. 1d. at 241. The fact that knowledge was established in
January was too late to fit within the exception of Section 12(d)(1). Id.

InAddison, 22 BRBS at 35, the Board concluded that the “employer’ s knowledge of [a] work-
related accident was not suffident to charge employer withknowledge of awork related back injury.” The
clamant, Addison, had sustained a “bruised chest” a work and filed a timely Notice of Injury under
Section 12(a), giving employer actual knowledge that he had suffered an injury at work. 1d. at 34. The
notice, however, wasinauffident to provide the employer withknowledge of aback injury. 1d. Reasoning
that the employer must be aware of the actud injury sustained the Board determined that mere notification
of an accident isinsufficient to judtify alate filed notice under Section 12(d)(2). 1d. at 35.

Here, Clamant squarely related hisimpairment to awork related accident on September 17, 1997,
when he saw Dr. Kinnett. (CX 12, p. 5). Thus, to invoke entitlement to the Section 12(d)(1) exception,
Claimant must show that Employer had knowledge withinthirty days of that event. Accordingly, discovery
responses, turned over in December, would not fdl within the thirty day time limitation. The only other
evidence Clamant produced to show that Employer had knowledge within the time frame provided for in
Section 12(a), is the statement of work restrictions which was given to Mr. Wren.® That statement,
however, only provides that Clamant is not to perform any lifting over twenty pounds with both hands.
It does not mentionthat daimant suffered awork-related accident. Accordingly, | find that Claimant isnot
entitled to the Section 12(d)(1) exception to Section 12(a) because Employer was not provided with
aufficient facts of an injury which would cause a reasonable person to conduct a further investigetion due
to the posshility of compensation lidbility.

® At the hearing the Claimant testified:

Judge Kennington: Did you tell anyone at the company about why you had these

redtrictions?. . .

Witness: No. | didn’'t talk to nobody (Sic) at the - - | sent them aletter. .
.. lwastaking to - - | was going through the president of my
Locd.

Judge Kennington: Did you tell the president of the Loca why you had the
restrictions?

Witness. No | didn't. Hedidn't - - we were taking through registered
letters.

(Tr. 138).
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C(3)(b) Prgudice Under Section 12(d)(2)

Section 12(d)(2) providesthat afalureto give atimdy noticeis excused whenthe Employer is not
prejudiced by the late notice. 33 U.S.C. § 912(d)(2) (2001). Employer must provide more than
conclusory statements that it was prejudiced. 1TO Corp. v. Director, OWCP, 883 F.2d 422, 424 (5™
Cir. 1989). A mere dlegdtion of difficulty is insufficient to establish prejudice, Williams v. Nicole
Enterprises, 21 BRBS 164, 169 (1988), but actual post-notice investigationis not needed. Kashubav.
Legion Insurance Co., 139 F.3d 1273, 1275 (9" Cir. 1997). Rather, an Employer can show prejudice
by proving that it “ has been unable to effectively investigate to determine the natureand extent of the dleged
illness or to provide medica sarvices. Strachan Shipping Co. v. Davis, 571 F.2d 968, 972 (5" Cir.
1978). An employer, however, cannot reasonably expect notice of potentid liability until the facts that
make the employer potentidly liable are ascertained. I TO Corp., 883 F.2d at 424.

InKashuba, 139 F.3d at 1276, the Ninth Circuit overturned an ALJ s decision, asnot based on
substantia evidence, and determined that the employer was prejudiced by late notice under Section 12(b).
The clamant, Kashuba, did not notify hisemployer “until four months after the aleged injury and nearly Sx
weeks after Kashuba had undergone back surgery.” 1d. The Ninth Circuit reasoned that Kashuba was
not acredible witnesssincethe ALJ had cited severd inconsstenciesin his testimony regarding the adleged
injury and itstreatment. 1d. Also, thecourt reasoned that if the employer had received prompt notification,
it could have conducted an “invedtigation to determine whether the accident had even occurred and its
possible relaionship to Kashuba's history of back problems, pointing out that Kashuba did not disclose
his 1984 spind injury on his employment gpplication, afact that would have magnified the need for prompt
investigation.” 1d. Late notice deprived the employer from taking part in Kashuba smedica care, avoiding
subsequent injuries, and avoiding surgery. 1d. Furthermore, the employer should have had the opportunity
“to get asecond opinion before Kashubaunderwent surgery or at least been informed before such amajor
procedure.” Id. Accordingly, the employer was prejudiced because it was deprived from being able to
produce “specific and comprehensive’ evidence to sever the connection between Kashuba s injury and
his employment. 1d. (citing Parsons Corp. v. Director OWCP, 619 F.2d 38, 41 (9" Cir. 1980)).

InJones Sevedoring Co., 133 F.3d at 689-90, the Ninth Circuit held that the employer was not
prejudiced by the clamant’s, Taylor’s, latefiled notice. After thirty years as alongshoreman, Taylor filled
an EMS accident report on October 15, 1989, reporting anexcessveringing inhisears. 1d. at 686. At
a pre-scheduled doctor’s gppointment on October 19, 1989, Taylor was diagnosed with “bilaterd,
descending sensorineura hearing impairment from mild to moderate” 1d. On June 24, 1991, a second
audiogram was conducted resffirming the earlier results. 1d. On July 1, 1991, the employer learned for
the firg time that Taylor' sdamwasfor injuriessustained whileat work. Id. At aforma hearing, the ALJ
ruled that employer was not prgjudiced by the late notice. 1d. Specificaly, the ALJ determined that
employer ill had ample time to conduct discovery and obtain sound surveys. Id. at 690. Additiondly,
the audiograms in the record indicated that Taylor' shearing loss had not worsened or changed inany way
that would prevent employer from ascertaining the extent of Taylor's injury. Id. This rationd was
approved by the Ninth Circuit. 1d.
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In Bolden v. Ingalls Shipbuilding, Inc., 33 BRBS 593, 599 (1999)(ALJ), the court denied
benefits finding that the employer was prgudiced. Specificaly, the daimeant had “received six months of
medica treatment and underwent unsuccessful back surgery three months before Employer was made
aware that Clamant was dleging his condition was work related.” 1d. Because of the late notice the
employer was “denied the opportunity to obtain a second opinion “to assess the origin of the daimant’s
injury, its possible causes, and whether it was connected to the clamant’s employment.” 1d.

In the ingtant case, Employer presented the testimony of Mr. Untereiner, the operations manager
for Employer, to explain Employer’ spolicy for reporting injuries. (Tr. 240). Mr. Untereiner tedtified that
dl employeesaretold at safety meetings that if they have an accident they should dwaysreport that incident
before they leave the vessdl. (Tr. 240). Theinjured worker should firg go to hisforeman, who then goes
to the superintendent of the job, and accident report is filled out and the employee is then taken to the
doctor. (Tr. 240-41). Employer has a safety personnd that investigates an accident to see why it
happened and to try to prevent areoccurrence in the future. (Tr. 254). Althoughthe policy of Employer
isto immediatdy report an accident before leaving the vessd, fill out areport, and take the employee to
see adoctor, Mr. Untereiner stated that the procedure was different whenan employee notified Employer
of aninjury by mail. (Tr.257). In mal notification case, Mr. Untereiner contacts the claims department
to invedigate the matter. (Tr. 258). Additionally, Employer asserted that it was deprived of the
opportunity of obtaining a second medica opinion immediatdy following Clamant’s dleged accident.
Employer was not made aware of the accident until Clamant had settled histhird party litigetion, semming
from an earlier auto accident, which necessitated his origina back surgery. Because Clamant is dleging
an aggravation of a pre-exigting condition, Employer had an interest injoining the third party litigation and
taking part in any settlement negotiations.

Clamant dleged that he experienced a iffness in his neck during his nine-hour dhift in freezing
temperatures while stacking thirty-five to forty pound frozen chicken boxes. (Tr. 123-25). Clamant’s
work pace dowed and at lunch herelated his problems to David Cadwell, a co-worker. (Tr. 125; CX
11). Attributing the stiffnessto the below zero temperature, Claimant continued working and finished his
nine hour shift. (Tr. 124). Clamant scheduled an appointment with Dr. Kinnett, and on September 17,
1997, Dr. Kinnett diagnosed possible cervicd radiculopathy, issued work redtrictions and related the injury
to Clamant’ swork. (EX 8, p. 7). On October 15, 1997, Dr. Kinnett diagnosed impingement syndrome
with rotator cuff tendinitis and resolving cervicd disc disease. Id. at 6. By April 1, 1998, Dr. Kinnett
diagnosed mullti-level cervicd disc disease with neurd formind stenosis. 1d. Applying the Section 20(b)
presumption of timely notice, Employer must show that it was prejudiced by these facts.

Smilar to Kashuba, employer was prejudiced becauseit wasdeprived frombeing able to produce
evidenceto sever the connectionbetween Claimant’ sinjury and his employment since Employer never had
the opportunity to examine Claimant following the dleged injury. Thefact that Dr. Kinnett reported marked
improvement in Clamant’ s conditionaround October 5, 1997, and then reported subsequent severe pain
without a specific antecedent event, systemic illness or trauma, renders Claimant’s contention, of a
continuing imparment due to his September 8, 1997 injury, suspect. AlsolikeKashuba, | find Clamant's
credibility suspect regarding the injury and can find no legitimate excuse not to notify Employer after the



-27-

September 17, 1997 doctor’ s appointment where Claimant became fully aware of the nature of hisinjury
and itsrelation to his employment. Although Claimant has not undergone surgery and Employer iill has
anopportunityto participateinthe course of Claimant’ streatment, Smilar to Bolden, Employer wasdenied
the opportunity to obtain a second opinion to assess how much Clamant’'s dleged workplace accident
contributed to his current impairment and how much was due to Claimant’s pre-existing condition and
possible subsequent aggravations in Claimant’ sair-conditioning business. UnlikeJones Stevedoring Co.,
Clamant’ sconditionappearsto have deteriorated since his workplace accident and Employer would be
unable to ascertain the full extent of Clamant’sworkplaceinjury. Also, unlike Jones Stevedoring Co.,
Employer does not have the opportunity to gain more knowledge though discovery, because the lone
witnessto the accident, David Cadwell, cannot belocated after adiligent search. Cadwell would certainly
have beenavailable for a satement within thirty days of September 17, 1997. Also persuasive isthefact
that Employer was deprived of the right to participate in the medica determinations in Claimant’s tort
litigation that gaverise to Clamant’s origind back injury. Therefore, following Davis, 571 F.2d at 972,
Employer is unable to effectively investigate the daim to determine the nature and extent of the dleged
illness or to provide medica services due to the late filed notice. Accordingly, Employer has established
prejudice under Section 12(d)(2).

C(3)(c) Section 12(d)(3) Satisfactory Reasons Excusing Notice

When nether adamant nor his physicianare sure as to the relationship between the injury and the
employment, afalureto give timdy notice may be excused. Jordan v. General Dynamics Cor poration,
4 BRBS 201, 205 (1976). Likewise, when a clamant does not know the identity of his employer, and
cannot locate the personwho hired him, latenoticeisexcused under Section12(d)(3). Johnsonv. Treyja,
Inc., 5 BRBS 464, 470 (1977). A failure to redize that a right to compensation exigts is not sufficient
grounds to excuse alate filed notice. Arcusv. Sun Shipbuilding & Dry Dock Co., 16 BRBS 34, 36-37
(1983)(finding an uneducated and unsophisticated claimant’ s ignorance of the right to compensation and
the applicable prescriptive periods was no excuse).

Here, Clamant assertsthat Employer failed to properly designate and publishthe name or position
of the individua authorized to recelve notices of injury. Employer’s representative at hearing, Mr.
Untereiner, who testified about Employer’ sproceduresfor reporting injuries, was not working for Employer
when Clamant was injured and did not have first hand knowledge of policiesand proceduresinuse at that
time.

As noted supra, | find that Clamant is not acredible witness. Evenif Clamant did not persondly
know the proper procedure for reporting aninjury, Clament never told his foreman or other supervisor at
work that he was injured on the job. No evidence in the record suggests that Claimant did not have the
mental faculties necessary to understand that he should tell the Employer when he is injured at work.
Accordingly, | find that Claimant is not entitled to the Section 12(d)(3) exception to filing atimely notice.
Therefore, Clamant’ srequest for benefitsunder the Act isDENIED for afalureto timdy notify Employer
that he wasinjured at work.
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Should the Board determine that notice is timey, however, | shal decide the remaining issuesin
the case.

V.ALTERNATIVE FINDINGS
A. Section 913's Awareor “ Should Have Been Aware’ Standard

The limitations period does not begin to run under Section 13 until the employee is aware of the
“full character, extent and impact of the harmdone to him.” Abel v. Director, OWCP, 932 F.2d 819, 821
(9™ Cir. 1991)(quotation omitted); Duluth, Missabe & Iron Range Railway Co. v. Director, OWCP,
43 F.3d 1206, 1208 (8" Cir. 1994)(same). See also Ceres Gulf, Inc. v. Director, OWCP, 111 F.3d 17,
18 (5™ Cir. 1997)(stating that prescription runs when the employee knows, or should know, that his
condition “interferes with his employment by impairing his capacity to work, and itscausal connectionwith
hisemployment.”); Paducah Marine Ways v. Thompson, 82 F.3d 130, 134 (6" Cir. 1996)(tating that
time begins to run only after the “ employee becomes or should become aware that the work-related injury
will impar the employee's earning capacity.”); Bath Iron Works v. Galen, 605 F.2d 583 (1% Cir.
1979)(usng same anaysisfor Section 912). “Experiencing pain after an accident, particularly when that
pain does not prevent the employee from working, does not put the employee on notice of a likely
impairment of long term earning capacity. Thompson, 82 F.3d at 135. Section 13 serves a purpose of
reposethat Section 12 does not inthat Section 13 settlesfinancid disputes within aspecified period of time.
Jones Sevedoring Co. v. Director, OWCP, 133 F.3d 683, 691-92 (9" Cir. 1997).

Here, Clamant filed his first clam for compensation on October 3, 1998, for an injury that
occurred on September 8, 1997. (CX 42). As discussed supra, Clamant was aware, or should have
beenaware of arelationship between hisinjury and employment on September 17, 1997, whenherelated
the fact of injury to Dr. Kinnett, and Dr. Kinnett associated the injury with Claimant’s conditionand issued
work regtrictions. Thus, on September 17, 1998, Claimant was aware of the “full character, extent, and
impact of the harm doneto him,” Able v. Director, OWCP, 932 F.2d 819, 821 (9" Cir. 1991), and had
one year from that date to file a claim under the Act. 33 U.S.C. § 913 (2001).

A(1) May 28, 1998, L etter as Congtituting a“Claim” Under Section 13

Under Section 13, aclaim for compensation “shdl be filed with the deputy commissioner in the
compensation didtrict in which such injury or death occurred.” 33 U.S.C. § 913 (a) (2001). The“shal”
language in Section 13(a), however, is not mandatory, and “any writing may suffice asaclam aslong as
it discloses an intention to assert a right to compensation under the Act.” Grant v. Interocean
Stevedoring Inc., 22 BRBS 294, 297-98 (1989) (finding athird party suit does not congtitute a daim
withing the meaning of Section 13(a)). See also Walker v. Rothschild International Sevedoring Co.,
526 F.2d 1137, 1139 (9" Cir. 1975)(stating that aform filed by claimant’ s physician congtituted atimely
filingof adaim by the daimant under Section 13(a)); Peter sonv. Washington Metropolitan Area Transit
Authority, 17 BRBS 114, 115-16 (1984)(finding that a physician’s report indicating the possibility of a
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continuing disability may satisfy the requirements of Section 13(a) reasoning that nothing in the Act
discusses the form in which a daim may be filed, thus, any notice that reasonably makes a claim for
compensation is aufficient); Johnson v. U.S. Cost Guard Exchange, 33 BRBS 492, 495
(1999)(ALJ)(finding that a DOL form containing an employee’ s notes concerning atelephone cal dameant
made to OWCP condtituted a claim under the Act).

Similarly, thereis no rigid requirement that acam be filed with the deputy commissioner asfiling
adamwiththe employer will suffice. Downey v. General Dynamics Corp., 22 BRBS 203, 205 (1989).
The “purpose behind the reporting requirements of Section 13 isto ensure that the employer will receive
prompt written notification of the clam through forwarding of the claim to employer from the deputy
commissioner.” 1d; dting Paquin v. General Dynamics/Electric Boat Division, 4 BRBS 383 (1976).
C.f. 20 CF.R. 702.221 (2001)(steting that claims for compensation shall be in writing and filed with the
digtrict director containing the social security number of theinjured employee); Leev. Puerto Rico Marine,
31 BRBS 192, 194 (1996)(AL J)(stating the claim must be filed with the digtrict director).

Here, Clamant wrote to Employer on May 28, 1998, dating:

| Kenneth Marsh, . wasinjured on 09/08/97 while | was working on the chicken boat.
| am requesting Longshoremen’s and Harbor Workers Compensation.

Sincerdly,
/9 Kenneth Marsh

(CX 36).

Accordingly, Employer received written notificationof adamwithinthe one year period of repose
provided for inSection 13. Although Claimant did not follow theletter of thelaw as provided for in Section
13(a) and 20 C.F.R. § 702.221 until October 3, 1998, well after a year fromwhen Claimant should have
had knowledge of the rdaionship betweenthe injury, hisdisability and his employment, it would makelittie
sense for Claimant to notify the deputy director first so that the deputy director could timely notify
Employer.” Accordingly, | find that Claimant has timdy file a claim for compensation under the Act.

B. Causation
Anemployeeisaided by the Section 20 presumption that the claim comes within the provisions of

the Act unless thereis substantial evidence to the contrary. 33 U.S.C. § 920 (2000). All factua doubts
must be resolved in favor of the daimant. Morehead Marine Services, Inc. v. Washnock, 135 F.3d 366,

" Because | find that Claimant’s March 28, 1998 Ietter congtituted a filed claim under the act,
there is no need to address the issue of tolling the prescriptive period under Section 13 in the context of
Section 33(a) & (f).
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371 (6™ Cir. 1998) (quoting Brown v. ITT/Continental Baking Co., 921 F.2d 289, 295 (D.C. Cir.
1990)); Wright v. Connolly-Pacific Co., 25 BRBS 161, 168 (1991). Under the Adminidrative
Procedures Act, however, a damant has the ultimate burden of persuasion by a preponderance of the
evidence. Director, OWCP v. Greenwich Colleries, 512 U.S. 267, 281 (1994). The Section 20(a)
presumptions were left untouched by Greenwich Colleries. Id at 280. Thus, the Section 20(a)
presumption gppliesin determining whether working conditions caused aclameant’ sinjuries. Kubinv. Pro-
Football, Inc., 29 BRBS 117, 118 (1995).

Beforeinvoking the Section 20(a) presumption, a clamant must first establishaprima facie case
by showing that he suffered some harmand that working conditions existed which could have caused the
ham. O’ Kellyv. Dep't of the Army, 34 BRBS 39, 40 (2000). Onceaclaimant has established aprima
facie case, the employer/carrier must produce evidence that the claim does not fal under the provisons
of the Act, and once defendant meets this burden the presumption dissolves and daimant is left with the
ultimate burden of persuason. American Grain Trimmers, Inc. v. Director, OWCP, 181 F.3d 810,
816-17 (7" Cir. 1999). Thus, the burden that shifts to the employer/carrier is the burden of production
only. Id. at 817.

B(1) Establishing the Section 20(a) Presumption

Section 20 of the Longshore Act provides. “In any proceeding for the enforcement of aclam for
compensation under this Act it shal be presumed, inthe absence of substantial evidence to the contrary -
(8 that the dlaim comes within the provisons of this Act.” 33 U.S.C. § 920(a) (2000). To establish a
prima facie dam for compensation, a cdlamant need not affirmatively establisha connection between the
work and the harm. Rather, a clamant has the burden of establishing only that: (1) the damant sustained
physicd harmor pain; and (2) anaccident occurred in the course of employment, or conditions existed at
work, which could have caused the harm or pain. American Sevedoring, Ltd. v. Maringlli, 248 F.3d
54, 64-65 (2™ Cir. 2001); Kier v. Bethlehem Steel Corp., 16 BRBS 128, 129 (1984). “[T]he mere
existence of aphysica imparment is plainly insuffident to shift the burden of proof to the employer.” U.S.
Industries/Federal Sheet Metal Inc., v. Director, OWCP, 455 U.S. 608, 102 S. Ct. 1312, 71 L. Ed.
2d 495 (1982). Once both eements of the prima facie case are established, a presumption is crested
under Section 20(a) that the employee sinjury or death arose out of employment.

B(1)(a) Existence of Physical Harm or Pain

Clamant clearly established that he suffersfromaharm. On September 17, 1997, Claimant went
to Dr. Kinnett complaining of stiffnessin the pogterior cervica area, numbnessin thefingersof theleft hand
and pan in the trapezius area after stacking boxes weighing thirty to sixty poundsin the hul of a ship for
ninehours. (EX 8, p. 7). A x-ray revedled solid arthrodesis at C5-6, minimal narrowing at C4-5 and C6-
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7 disc levels with some evidence of neurd foramina senosis. 1d. Dr. Kinnett diagnoses was a possible
cervica radiculopathy and issued work restriction limiting Clamant to lifting twenty pounds with no
overhead work. Id.

Dr. Kinnett remarked that Claimant’s cervica complaints had resolved “nicely” by October 15,
1997, but without a specific antecedent event, Clamant experienced severe paininhisright shoulder. (CX
8, p. 6). Dr. Kinnett diagnosed the problem as impingement syndrome with rotator cuff tendinitis and
resolving cervica disc disease. 1d. Because of the new symptoms Dr. Kinnett extended Claimant’ swork
redirictions and recommended that Claimant undergo training for anew vocation. Id. OnaApril 1, 1998,
return vist, Dr. Kinnett detected solid, stable anterior cervica anthrodesis and multilevel disc disease with
neura foramind stenosis as evidenced by “ marked narrowing of the disc spaces at two levels above [C6-

717 1d.

AnMRI performed onNovember 5, 1998, showed cervicd disc disease at 4-5, s0lid unionat 5-6
and a herniated disc a 6-7. (EX 8, p. 6). An EMG study performed on November 16, 1998, was
congstent with bilatera early ulnar neuropathy aswell as C4-5, 5-6 radiculopathy and Dr. Kinnett opined
that Clamant may need more surgicd intervention in the future. Id. a 4. By September 20, 1999,
however, Clamant dected to continue with cervica precautions and at follow up visit on September 20,
2000, Claimant continued to complain of limitation in his range of motion. Id. a 3. A x-ray showed
evidence of cervica disc disease at 4-5and 6-7. 1d. On October 9, 2000, Clamant related that he had
trouble backing up his automobile because he was unable to turn his body to see out of the back
windshidd. Id. at 2. On Claimant’s last documented treatment date, November 19, 2001, Dr. Kinnett
remarked that Claimant still had ssgnificant problems with his left shoulder, marked wesakness, inability to
abduct, and inability to use his upper extremity effectively. (CX 53, p.1). Accordingly, Claimant
established the fird ement of a prima facie case for compensation because he suffers from possible
cervicd radiculopathy, resolving cervica disc disease, rotator cuff tendinitis, impingement syndrome,
bilaterd ulnar neuropathy.

B(1)(b) Establishing That an Accident Occurred in the Course of Employment, or That
Conditions Existed at Work, Which Could Have Caused the Harm or Pain

Uncorroborated testimony by a discredited witness isinsufficient to establish the second ement
of aprima facie case that the injury occurred in the course and scope of employment, or that condition
existed at work that could have causedthe harm.  Alleyv. Julius Garfinckel & Co., 3 BRBS 212, 214-
15 (1976)(finding the daimant’s uncorroborated testimony on causation not worthy of belief); Smith v.
Cooper Stevedoring Co., 17 BRBS 721, 727 (1985)(ALJ)(finding that the dlaimant failed to meet the
second prong of establishing a prima facie case because the daimant’ suncorroborated tesimony linking
the harm to his work was not supported by the record). For atraumatic injury case, the damant must
show a specific traumatic event, more than just working conditions that required repetitive bending,
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stooping, dimbing, or crawling. Leblancv. Cooper/T. Stevedoring, Inc., 130 F.3d 157, 160-61 (5" Cir.
1997)(finding that back injuries due to repetitive lifting, bending and dimbing ladders are not peculiar to
employment and are trested as traumatic injuries); Gencarelle v. General Dynamics Corp., 892 F.2d
173, 177-78 (2" Cir. 1989)(finding that a knee injury due to repetitive bending stooping, squatting and
climbing is not an occupationa disease). Conditions that are due to congenital and degenerative factors
do not congtitute a compensableinjury. Lennon v,. Waterfront Transport, 20 F.3d 658, 662 (5™ Cir.
1994); Director v. Bethlehem Steel Corp., 620 F.2d 60 (5™ Cir. 1980). Thus, a daimant’s failure to
show anantecedent event will prohibit the daimant fromestablishing a prima facie case and his entitlement
to the Section 20 presumption of causation

In Bolden v. G.A.T.X. Terminals, Corp., 30 BRBS 71, 72-73 (1996), the Board &firmed a
denid of benefits when the ALJ determined that the claimant was not a credible witness and negated the
clamant’ s contentions that he suffered awork related accident. Specificdly, the clamant rdaed hisinjury
to a spedific traumatic event, but the AL J noted: 1) the daimant was confused over the date of the incident;
2) aphyscian remarked that the claimant had experienced pain two weeks prior to the aleged accident;
3) neither the damant nor his physician related the pain to the daimant’s work during or soon after the
aleged event occurred; and 4) the claimant failed to report the injury to hisemployer promptly. 1d. at 72.
Smilarly, the ALJ discredited the testimony of the damant’ sco-workersand wifebecause their statements
concerning the claimant’s physica condition did not establish the date of the dleged traumatic event. 1d.
Fndly, the ALJ noted that no physician, outsde of those who took the claimant’ sversionof eventsat face
vaue, could establish that a specific event cause the claimant’ sinjuries. I1d. at 72-73. Accordingly, the
damant in Bolden failed to establish the second prong of the prima facie case because he faled to
establish that atraumetic event, or conditions that existed at work, could have caused hisharm. Id. at 73.

Smilar to Bolden, Claimant failed to establish that an event occurred, or that conditions at work
were suchthat caused Clamant’s physica impairments. Asnoted supra, | do not find that Claimant made
acredible witness. Assuch, hisuncorroborated testimony isinsufficient to establish entitlement to aprima
facie case and the Section 20(a) presumption of causation. Thus, Clamant must establish by objective
evidence that some event occurred or condition existed on September 8, 1997, that caused his harm.
Here, as in Bolden, only the statements of Dr. Kinnett relate Clamant’s injury to his work and that
statement of causation is based on the uncorroborated satementsthat Claimant madeto Dr. Kinnett? In
hisdeposition, Dr. Kinnett testified that the history a patient giveshimisimportant for establishing causation,
but causation canaso be established based on physicd data and objective studies. (CX 55, p. 36). The
objective physicd and diagnogtic Sudiesinthis case reveal that Claimant had cervicd disc disease, and the
symptoms from that disease wax and wane. (CX 55, p. 42). Clamant was diagnosed with cervica

8 As noted supra, Claimant attempted to introduce the affidavit of a co-worker, David
Cadwadll, to prove causation. Because David Cadwel was unavailable at trid and in the months
following, | rgected his affidavit from evidence because | found that it was untrustworthy under 29
C.F.R. §18.804(b)(5) (2001).
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problems in 1995 as part of his problems slemming from his motor vehicle accident. (EX 8, p. 10).
Indeed, dl of the objective medica tedting after September 8, 1997, can be fairly correlated with
Clamant’s physical impairments prior to that date. Thus, the objective medica evidence is, a beg, in
equivdent. With symptoms that wax and wane, Dr. Kinnett indicated that he would be unable to
determine what symptoms were due to natural progression of an earlier cervical problem and what
symptoms were due to an aleged aggravation at work. (EX 55, p. 42-43).

Other factors dso cast suspicion on whether anevent occurred, or conditions existed at work on
September 8, 1997, to cause Claimant’s harm. For ingtance, Claimant failed to promptly notify Employer
of hisinjury and never told his supervisor on the day that he experienced the pain. Also, the underlying
relationship between Claimant, Employer and Local 1303 appearstobeacrimonious. When Clamant was
uncble to aobtain a high paying position with Employer as a mechanic, Clamant filed an ADA suit.
Likewise, Claimant filed an EEOC charge against Loca 1303. On the one day that the Local hired him
out to do Longshoring work as a chicken thrower, a job Claimant was attempting to avoid by becoming
amechanic, Clamant aleged aninjury. Aninjury which, on September 27, 1997, and again on November
25, 1997, Clamant flaly denied having ever occurred. Accordingly, after discrediting Claimant’s
testimony, | find no credible evidence to support afinding that an event occurred or conditions existed at
work, that gave riseto atraumatic injury and Claimant hasfailed to establishaprima facie case of causation
under the presumption in Section 20(a). Claimant’s entitlement to benefits under the Act is therefore
DENIED.

Should the Board determine that Clamant met the burden of establishing aprima facie case, | will
address the remaining issuesin the case.

B(2) Rebutting the Section 20(a) Presumption

“Once the presumption in Section 20(a) is invoked, the burden shifts to the employer to rebut it
through facts - not mere speculation - that the harm was not work-related.” Conoco, Inc., 194 F.23d at
687-88 (citing, Bridier v. Alabama Dry Dock & Shipbuilding Corp., 29 BRBS 84 (1995)); Hampton
v. Bethlehem Sedl Corp., 24 BRBS 141, 144 (1990); Smith v. Sealand Terminal, 14 BRBS 844
(1982). The Fifth Circuit further elaborated:

To rebut this presumptionof causation, the employer was required to present substantial
evidence that the injury was not caused by the employment.  When an employer offers
uffident evidenceto rebut the presumption--the kind of evidence areasonable mind might
accept as adequate to support a conclusion-- only then is the presumption overcome;
once the presumption is rebutted it no longer affects the outcome of the case.
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Noble Drilling v. Drake, 795 F.2d 478, 481 (5" Cir. 1986) (emphasisin origind). See also, Conoco,
Inc., v. Director, OWCP, 194 F.3d 684, 690 (5™ Cir. 1999)(stating that the hurdle is far lower than a
“ruling out” standard).

Here, Employer presented subgtantid evidence to show that Clamant's injury was not work
related. Specificdly, Employer satesthat Claimant hasalong history of back problemsprior to hisaleged
September 8, 1997 work placeinjury. (EX 8; EX 9). Dr. Kinnett acknowledged that Claimant had some
cervical disc disease prior to his 1997 workplace accident. (CX 55, p. 34). Also, Dr. Kinnett stated that
a person withcervical disc disease could have waxing and waning pain without an antecedent or traumetic
event. 1d. at 42. Inregardsto an earlier treetment note that Claimant had resolving cervica disc disease,
Dr. Kinnett related that an appearance of a complete resolution could have been merdly an interludein a
continuing course and he could not diginguish when a cervica disc disease had resolved and when
symptoms are a continuum of the sameinjury. Id. at 43. Accordingly, to Dr. Kinnett's statement, that he
could not tel what was an aggravation and what was a natura progression, and the fact that Claimant had
sever back problems prior to his aleged injury, condtitutes substantia evidence to rebut the presumption
of causation. Thus, the issue of causation must be based on the record as a whole with the Claimant
bearing the burden of proving causation by a preponderance of the evidence.

B(3) Causation Based on Record asa Whole

Once the employer offers sufficient evidence to rebut the Section20(a) presumption, the damant
must establish causationbased onthe record asawhole. Brown, 194 F.3d at 5. If, based ontherecord,
the evidenceis evenly balanced, thenthe employer must prevail. 1d. Seealso Greenwich Colleries, 512
U.S. at 281.

B(3)(a)Claimant Pre-Injury Impairments

OnJanuary 18, 1995, Clamant was injured in amotor vehicle accident whenanother driver rear-
ended Clamant. (EX 9, p. 16). Claimant presented to Dr. Reed on January 20, 1995, complaning of
neck pain, left shoulder painand left Sde pain that traveled down hisleft leg. 1d. After recommending the
useof acream, Clamant came for afollow up on January 27, and February 3, 1995, indicating that he was
not as sore, but he till had sharp pains down his|eft leg, a sore left shoulder, numbnessin the fourth and
fifth left fingers, and sorenessin hisneck. 1d. at 14-15. On February 14, 1995, Dr. Reed opined that
Claimant had an ulnar injury to his elbow with a possible injury to the C-8/T-1 root. (EX 9, p. 19).

On February 22, 1995, Clamant was diagnosed with C-7/T-1 denervation, and anMRI reveded
spind gtenosis due to arthritis which pre-existed his motor vehicle accident. 1d. Testing dso revedled a
central disc herniationwithbilatera root involvement at 5/6, aherniationat 6/7 whichwas compressing the
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spind cord, and osteophyte at 4/5 dongwithbroad disc herniation. Clamant aso had arthritic changes a
3/4 that were unrdated to the motor vehide accident. 1d. The following September, Clamant had a
second motor vehicle accident and complained of neck pain among other symptoms. 1d. at 12.

Dr. Kinnett, an orthopaedic surgeon, first trested Claimant on June 2, 1995, in relation to severe
pain in the pogterior cervica areaprimarily on the left posterior shoulder that was aggravated by rotation
of the cervical spine to the It and by left latera bending following a January 18, 1995 motor vehicle
accident. (EX 8, p. 11). A physcd exam reveded alimited range of motion with weskness of theintrinsic
musculaurein the left hand. Id. A film of the cervical spineindicated disc space narrowing at L4-5, 5-6,
and 6-7. 1d. Disc narrowing was most notable at L5-6, and that area dso had an anterior osteophyte
formationand asuggestionof aneurd foramind stenosis. 1d. Dr. Kinnett aso found evidence of ‘ posterior
protrusion at 4-5 and 6-7, and to agreater extent at 5-6, withbilateral neura foramina encroachment, but
did not seeany fracturesor didocations. Id. AnMRI of thecervica spineon February 16, 1995, showed
evidence of a herniated nucleus pulposus of C5-6 with bilatera neurd formind impingement. 1d. at 10.
A centrd right-sded C6- 7 disc herniationabutted the central cord and there wasa soposterior osteophyte
formation with disc protrusion at 4-5. Id.

By June 26, 1995, Claimant’ s condition had not shown any improvement and Clamant elected to
undergo an anterior cervica discectomy a C5-6 withaleft iliac crest bone graft. |d. On December 18,
1995, Clamant returned to Dr. Kinnett and related that he had no numbness, paresthesias, motor
weakness, headachesor neck pain. Id. Indeed, aphysica examrevealed that dl hiswoundswere benign
and x-rays showed excellent maintenance and dignment. Id. On June 7, 1996, Dr. Kinnett remarked that
Clamant’ s graft was stable and on January 15, 1997, fourteen months post-surgery, Dr. Kinnett opined
that Clamant was asymptomatic and Dr. Kinnett released Claimant to return to his regular form of
employment. 1d. at 8.

B(3)(b) Claimant’s Pogt-I njury Impair ments

After dlegedly injuring himsdlf at work on September 8, 1997, Clamant vidted Dr. Kinnett on
September 17, 1997, complaining of gtiffnessin the pogterior cervicad area, numbness in the fingersof the
left hand and pain in the trapezius area after stacking boxes weighing thirty to sixty poundsin the hull of a
ship for ninehours. 1d. a 7. A x-ray reveded solid arthrodesis at C5-6, minima narrowing at C4-5 and
C6-7 disclevds withsome evidence of neurd foramind stenosis. 1d. Dr. Kinnett diagnosswasapossible
cervical radiculopathy and he issued work redtriction limiting Claimant to lifting twenty pounds with no
overhead work. Id.

Claimant’s cervical complaints resolved “nicely” by October 15, 1997, but without a specific
antecedent event, Clamant experienced severepain in hisright shoulder. 1d. at 6. Dr. Kinnett diagnosed
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the problem as impingement syndrome with rotator cuff tendinitis and resolving cervical disc disease. 1d.
Because of the new symptoms Dr. Kinnett extended Claimant’ s work restrictions and recommended that
Claimant undergo training for anew vocation. Id. OnaApril 1, 1998, return visit, Dr. Kinnett detected
solid, stable anterior cervical anthrodesis and multilevd disc disease with neural foraminal stenosis as
evidenced by “marked narrowing of the disc spaces at two levels above [C6-7].” 1d.

ANnMRI performed on November 5, 1998, showed cervical disc diseasea4-5, solid unionat 5-6
and a herniated disc at 6-7. An EMG study performed on November 16, 1998, was consistent with
bilatera early ulnar neuropathy aswell as C4-5, 5-6 radiculopathy and Dr. Kinnett opined that Claimant
may need more surgicd intervention in the future. 1d. at 4. By September 20, 1999, however, Claimant
elected to continue with cervical precautions and at follow up visit on September 20, 2000, Claimant
continued to complain of limitation in his range of mation. Id. at 3. A x-ray showed evidence of cervica
disc disease at 4-5 and 6-7. Id. On October 9, 2000, Claimant related that he had trouble backing up
his automobile because he could not turn far enough to see out of the back windshidd. 1d. at 2. On
Claimant' s last documented trestment date, November 19, 2001, Dr. Kinnett remarked that Clamant il
had significant problems with his left shoulder, marked weakness, inability to abduct, and inability to use
his upper extremity effectively. (CX 53, p.1).

B(3)(c) Comparing the Objective Medical Evidence

Accordingly, the only difference in the diagnostic data after September 8, 1997 is that Clament
had rotator cuff tendinitis, possible cervicd radiculopathy, bilateral early neropathy, and impingement
syndrome. In his deposition, Dr. Kinnet stated that he was unsure whether Claimant had sustained an
injury, but he thought Claimant’ s symptoms were secondary to his pre-existing “cervical disc disease and
the aggravation of that disease by the activities [Claimant related] in hishigtory.” (CX 55, p. 23). Thus,
Dr. Kinnett fairly related dl of Clamant’ ssymptoms to pre-existing conditions. Dr. Kinnett did not clearly
relate which diagnogtic conditions were directly due to the September 8, 1997 injury, but related that the
symptoms were due to an accentuation of the earlier injury asrelated by the history givento him by the
Clamant. Id. at 37. Thus, because | do not find Clameant to be acredible witness, his satement doneis
insufficient to establish causation and there is not objective medica evidence establishing that Clamant’s
symptoms are due to awork-related injury on September 8, 1997.

Regardless of the physica evidence, circumstances underlying Claimant’s clam for compensation
bdie Clamant’s assertion that his September 8, 1997 injury caused his harm. First, a mgor factor
supporting Claimant’ sassertion of causation is the fact that Dr. Kinnett had released himto returnto work
in“his usud form of employment” in January 1997. On September 17, 1997, falowing his accident, Dr.
Kinnett imposed redtrictions that would prohibit Claimant from lifting over twenty pounds withboth hands.
(CX 13; CX14). OnOctober 15, 1997, Dr. Kinnett lifted Claimant’ srestrictionsin regardsto the cervica
area, but since Clamant could not lift withhisright upper extremity, Dr. Kinnett continued the retrictions.
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(EX 8, p. 6; CX 55, p.28). Thus, Claimant’s condition would appear to be worse after the accident than
before. At his depostion, however, Dr. Kinnett stated that when he released Claimant to return to work
in his“usud form of employment” he thought that Claimant was a heavy equipment operator, and did not
contemplate that Claimant would be undertaking heavy work as a longshoreman. (CX 55, p. 17).
Likewise, in Clamant’s ADA litigation he stated:

Q: . . . Did the doctor ever provide you anything in writing regarding any of these
types of restrictions?

A: Not in January. . . . No, he didn’t because| didn’t have the work that | would be
ableto go back todo. If it was mechanic work, | didn’t have no (sic) problem
doingit. . . . | didn't have to lift no (sc) object over my head doing mechanic
work. . . . | redly didn’'t know my regtrictions until after | got down off inthe hold.
And then after | got off in the hold and started lifting, thet’s when | found out that
| redlly couldn’t do that work.

Q: Isit afar satement, sSince you redly didn’'t know what your redrictions werein
January, nobody &t the union or ITO or any of those people didn't redly know
what your redtrictions were?

A: .... [M]y doctor didn’t give me anything, because he was under the impression
that | was going back to do heavy equipment work, operator, or | was going back
to do heavy equipment maintenance work . . . .

(EX 18, p. 32-33).

Accordingly, Dr. Kinnett released Claimant to return to a specific type of work, and Claimant’s
longshore employment, throwing frozen chickens, was most likely an ingppropriate job. Therefore, | find
that Dr. Kinnett's January 1997 release to return to work, which did not contain any redtrictions, would
likely have contained restrictions had he known that Claimant was returning to heavy labor. Without aprior
gatement by Dr. Kinnett regarding Claimant’ s redtrictions had he known Claimant was returning to work
on the chickenboat, | cannot determine whether the restrictions imposed on Claimant After September 8,
1997 would be any different.

Second, on numerous occasions Claimant himsdf denied ever having received an injury on
September 8, 1997. On September 29, 1997, Claimant responded to a discovery request asserting thet
he had not suffered any injury in any accident on September 8, 1997. (EX 16, p. 4). Similarly, on
November 25, 1997, Clamant denied ever having received any type of injury asalongshoreman. (EX 17,
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p. 29). Then, on or about July 15, 1997, Claimant filed alawsuit against the automobile driver responsible
for his 1995 automobile accident. (EX 15, p. 4). As part of that lawsuit, Clamant aleged that he was
totaly and permanently disabled from pursuing his career as alongshoreman. |d.

Third, on September 21, 1997, shortly after the September 8, 1997 incident, Clament ingtalled
afour ton ar conditioning unit and afour ton coil for Head Start. (EX 12, p. 116). In atreatment note,
dated October 15, 1997, Dr. Kinnett remarked that about ten days prior Claimant had experienced pain
inthe right shoul der without a specific antecedent event. (EX 8, p.6). Even crediting Claimant’ stestimony
that he enlisted help to ingdl the unit, the mere fact that Claimant undertook this task belied the fact that
Claimant suffered an injury on September 8, 1997.

As discussed supra, | find that: Clamant is not a credible witness, Clamant has a suspect history
for aobusing the legd process, Clamant did not timely rdatethe fact of injury to Employer; the only person
tofarly rdaethe fact of injury to Clamant’ swork is Dr. Kinnett, who did so based on the uncorroborated
satements made to himby Claimant; thereis acrimonious relationship between Clamant, and the Employer
and Loca 1303; and that Dr. Kinnett was unable discern what symptoms are due to the September 8,
1997 injury and what symptoms are due to Claimant’s pre-existing condition. Furthermore, | do not find
that impingement syndrome, bilatera ulnar neuropathy, rotator cuff tendinitisand cervical radiculopathy are
such distinct symptoms to be separated from the naturd progresson of Clamant’s 1995 auto injuries.
These facts, individudly, and when combined with the fact that: Claimant only worked for one day,
Clamant denied ever having suffered aninjury at work until after his automobile accident case had settled,
and Claimant continued to work after hisinjury, even ingdling afour tonair-conditioning unit, lead meto
conclude that, based on the record as a whole, Claimant has not met his burden of proving a causa
relaionship by the preponderance of the evidence, thus Claimant’ s petition for benefits under the Act is
DENIED.

Should the Board determined that a causal relationship exists, however, | shal determine the
remaining issuesin this case,

C. Natureand Extent of Injury

Claimant seeks continuing temporary total disability benefits from the date of the accident and
continuing. Disability under the Act is defined as “incapacity because of injury to earn wages which the
employee was recaiving a the time of injury inthe same or any other employment.” 33 U.S.C. § 902(10).
Disahility is an economic concept based upon a medica foundation distinguished by either the nature
(permanent or temporary) or the extent (total or partial). A permanent disability isonewhich has continued
for a lengthy period and is of ladting or indefinite duration, as distinguished from one in which recovery
merely awaitsanormal hedling period. Watson v. Gulf Stevedore Corp., 400 F.2d 649 (5™ Cir. 1968);
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Seiddl v. General Dynamics Corp., 22 BRBS403, 407 (1989); Stevensv. Lockheed Shipbuilding Co.,
22 BRBS 155, 157 (1989). Thetraditional approach for determining whether an injury is permanent or
temporary isto ascertain the date of maximum medica improvement (MMI).

The determination of when MM I is reached, so that a clamant’s disability may be said to be
permanent, is primarily a question of fact based on medical evidence. Hite v. Dresser Guiberson
Pumping, 22 BRBS 87, 91 (1989). Carev. Washington MetroAreaTransit Authority, 21 BRBS 248
(1988). An employeeis considered permanently disabled if he has any residua disability after reaching
MMI. Lozada v. General Dynamics Corp., 903 F.2d 168, 23 BRBS (CRT)(2d Cir. 1990); Snclair
v. United Food & Commercial Workers, 13 BRBS 148 (1989); Trask v. Lockheed Shipbuilding &
Construction Co., 17 BRBS 56 (1985). A condition is permanent if aclaimant is no longer undergoing
trestment withaview towardsimproving his condition, Leech v. Service Engineering Co., 15 BRBS 18
(1982), or if his condition has sabilized. Lusby v. Washington Metropolitan Area Transit Authority,
13 BRBS 446 (1981).

C(1) Natureof Claimant’sInjury

As discussed supra, the only objective changes in Clamart’s condition were that Dr. Kinnett
diagnosed rotator cuff tendinitis, resolving cervica disc disease, bilatera early ulnar neuropathy, possible
carvicd radiculopathy and impingement syndrome. And as reflected in Dr. Kinnett's October 15, 1997,
trestment notes, Clamant experienced pain in his right upper extremity such that he could not lift heavy
objects.

C(2) Extent of Claimant’s Disability

Agan, the only physicianto diat the extent of Claimant’ sinjurieswas Dr. Kinnett. On January 15,
1997, fourteen months after Clamant’s surgery at C5-6 gemming from his auto accident, Dr. Kinnett
opined that Claimant was asymptomatic and Dr. Kinnett released Claimant to return to his regular form of
employment. (EX 8, p. 8). At hisdepogtion, Dr. Kinnett explained what he met when he issued this
work release. (CX 55, p. 17). For him “usud form of employment” met Claimant was to return to his
former job as a heavy equipment operator. Id. He did not contemplate that Claimant would be
undertaking heavy work asalongshoreman. Likewise, in Clamant’s ADA litigation he rdlated that he did
not know what his regtrictions were, only that Dr. Kinnett had approved himto returnto mechanic’ s work,
or work as a heavy equipment operator. (EX 18, p. 32-33).

Accordingly, Dr. Kinnett released Clamant to return to a specific type of work, and Clamant’s
longshore employment, throwing frozen chickens, was likdy an inappropriate job. On September 17,
1997, Dr. Kinnett diagnosed a possible cervica radiculopathy and issuedwork restrictionlimiting Claimant
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to lifting twenty pounds with no overhead work (EX 8, p. 7). Clamant’s cervica complaints resolved
“nicdy” by October 15, 1997, but without a pecific antecedent event, Claimant experienced severepan
in his right shoulder. 1d. a 6. Because of the new symptoms Dr. Kinnett extended Claimant’s work
restrictions and recommended that Claimant undergo training for a new vocetion. Id. Specificdly, Dr.
Kinnett noted that Claimant could not lift withthe right upper extremity. 1d. On October 9, 2000, Claimant
related that he had trouble turning his body to back-up his vehicle. Id. a 2. On Clamant's last
documented treatment date, November 19, 2001, Dr. Kinnett remarked that Claimant still had sgnificant
problems with his left shoulder, marked weakness, inability to abduct, and inability to use his upper
extremity effectivdy. (CX 53, p.1). By April 1, 1998, Dr. Kinnett stated that Claimant’s shoulder
problems had “resolved.” (Tr. 210; CX 12, p. 6).

Dr. Kinnett would limit Claimant’ sability to work by prohibiting himfrom undertaking activitiesthat
would “load the cervicad spine such asliftingwiththe upper extremitiesor precarious positions of the head
or usang the head as a device to apply force either supporting or lifting objects” (CX 53, p.28).
Additiondly, Dr. Kinnett would restricted Claimant’s activities in regards to his shoulder to avoid any
activity that would accentuate his symptoms and further damage his rotator cuff. I1d. Specific restriction
could more easily be defined if Claimant underwent an MRI and additiond data was obtained. 1d.

Also, Dr. Kinnett stated that a personwithcervical disc disease could have waxing and waning pain
without an antecedent to traumatic event. Id. at 42. Dr. Kinnett further sated that the 1997 injury to
Clamant’'s cervical spine was an accentuation of the pre-existing disease. 1d. a 43. In regards to an
earlier treetment note that Clamant had resolving cervica disc disease, Dr. Kinnett related that an
appearance of acomplete resolution could have been merdly an interlude in a continuing course and he
could not distinguish when a cervical disc disease had resolved and when symptoms are a continuum of
thesameinjury. 1d. at 43.

Accordingly, the extent of Claimant’ sinjury is such that he suffers from waxing and waning pain
in relaion to his cervicd disc disease. Following his workplace accident Clamant was restricted to lifting
twenty pounds in both hands and prohibited from doing overhead work. On October 15, 1997, Dr.
Kinnett lifted Clamant’ srestriction to hiscervica area, but continued Claimant’ sredtrictions by prohibiting
him from lifting anything with his right upper extremity. On April 1, 1998, Dr. Kinnett lifted the latter
restrictionand reinstated the restrictions issued on September 17, i.e., no lifting more than twenty pounds
with both hands and no working over-head. As noted by Ms. Favaloro, these restrictions were not
competible with work in the air-conditioning and refrigeration business. (EX 13, p.2).

C(3) Maximum Medical | mprovement

Thetraditiona approachfor determiningwhether aninjury is permanent or temporary isto ascertain



-41-

the date of maximummedicd improvement (MMI). Burleyv. Tidewater Temps, Inc., 1999-LHC-1679,
WL 1880760 (DOL Ben.Rev.Bd. Dec. 7, 2000). The determination of when MM is reached, so that
the clamant’s disability may be said to be permanent, is primarily a question of fact based on medicdl
evidence. Hite v. Dresser Guiberson Pumping, 22 BRBS 87, 91 (1989); Stevens v. Locheed
Shipbuilding Co., 22 BRBS 155, 157 (1989). Care v. Washington Metro Area Transit Auth., 21
BRBS 248, 251 (1988).

Anemployeeisa so considered permanently disabled if he has any residual disability after reaching
MMI. Trask v. Locheed Shipbuilding & Constr. Co., 17 BRBS 56, 60 (1985). A condition is
permanent if the clamant is no longer undergoing treetment with a view toward improving his condition,
Leech v. Service Eng’g Co., 15 BRBS 18, 21 (1982), or if his condition has stabilized. Lusby v.
Washington Metro. Area Transit Auth., 13 BRBS 446, 447 (1981). If the medica evidenceindicates
that the treating physician anticipates further improvement, unless the improvement is remote or
hypotheticdl, it is not reasonable for a judge to find that MMI has been reached. Dixon v. John J
McMullen & Assocs., 19 BRBS 243, 245 (1986); Millsv. Marine Repair Serv., 21 BRBS 115, 117
(1988). Themerepossihility of surgery doesnot precludeafinding that acondition ispermanent, especidly
when the employe€' s recovery or ability is unknown. Worthington v. Newport Shipbuilding & Dry
Dock Co., 18 BRBS 200, 202 (1986); Whitev. Exxon Co., 9BRBS 138, 142 (1978), aff’'d mem., 617
F.2d 292 (5™ Cir. 1980).

Here, no physicianhas determined that Clamant reached maximum medica improvement. Infact,
Dr. Kinnett stated on November 19, 2001, Claimant’ slast documented trestment dete, that Claimant il
had sgnificant problems with his left shoulder, marked weakness, inability to abduct, and inability to use
hisupper extremity effectively. (CX 53, p.1). At hisDecember 4, 2001, deposition, Dr. Kinnett stated that
anew MRI was needed, but that Claimant was acandidate for neck and cervica surgery. (CX 55, p. 29-
30). Also, Clamant would beacandidatefor future surgery if symptomsrelated to hiscervica disc disease
began to interfere with Claimant’ s activities of daily living. Id. Clamant tedtified at the Hearing that he
continued to experience pain, numbness, and stiffnessin hisfingers, neck and shoulders, as wedll astrouble
turning his body, pain while laying on his sde and pain when trying to carry objects. (TR. 145-47).
Accordingly, Claimant has not yet reached maximum medica improvement.

D. Prima Facie Case of Total Disability and Suitable Alter native Employment
D(1) Prima Facie Case of Total Disability

The Act does not provide standards to distinguish between classfications or degrees of disahility.
Case law has established that in order to establish a primafacie case of total disability under the Act, a
damant must establishthat he canno longer perform hisformer longshorejob due to hisjob-related injury.
New Orleans (Gulfwide) Stevedores v. Turner, 661 F.2d 1031, 1038, 14 BRBS 156 (5" Cir. 1981),
rev'g 5 BRBS 418 (1977); P&M Crane Co. v. Hayes, 930 F.2d 424, 429-30 (5™ Cir. 1991); SGS
Control Serv. v. Director, Office of Worker’s Comp. Programs, 86 F.3d 438, 444 (5" Cir. 1996).
He need not establish that he cannot return to any employment, only that he cannot return to his former
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employment. Elliot v. C&P Telephone Co., 16 BRBS 89 (1984). The same standard applies whether
the daim isfor temporary or permanent total disability. If a claimant meets this burden, heis presumed to
be totaly disabled. Walker v. Sun Shipbuilding & Dry Dock Co., 19 BRBS 171 (1986). Here, there
isno disputethat Clamant cannot returnto hisformer job as alongshorementhrowing frozen chickens, thus
Claimant established a prima facie case of totd disgbility.

D(2) Suitable Alter native Employment

Once the prima facie case of tota disability is established, the burden shifts to the employer to
establishthe avallability of suitable dternative employment. Turner, 661 F.2d at 1038; P& M Crane, 930
F.2d at 430; Clophus v. Amoco Prod. Co., 21 BRBS 261, 265 (1988). Tota disability becomes partia
on the earliest date on which the employer establishes suiteble dternative employment.  SGS Control
Serv. v. Director, OWCP, 86 F.3d 438, 444 (5" Cir. 1996); Palombov. Director, OWCP, 937 F.2d
70, 73 (D.C. Cir. 1991); Rinaldi v. General Dynamics Corp., 25 BRBS 128, 131 (1991). A finding of
disabilitymay be established based onadamant’ scredible subjective testimony. Vessel Repair, Inc., 168
F.3d at 194 (crediting employee sreportsof pain); Mijangosv. Avondale Shipyards, Inc., 948 F.2d 941,
944-45 (5™ Cir. 1991)(crediting employee’s statement that he would have congtant pain in performing
another job). Anemployer may establish suitable dternative employment retroactively to the day Claimant
reached maximummedica improvement. New Port News Shipbuilding & Dry Dock Co., 841 F.2d 540
(4" Cir. 1988); Bryant v. Carolina Shipping Co., Inc., 25 BRBS 294 (1992). Whereadamant seeks
benefits for total disability and suitable dternaive employment has been established, the earnings
established condtitutethe claimant’ swage earning capecity. See Berkstresser v. Washington Metro. Area
Transit Auth., 16 BRBS 231, 233 (1984). A finding that a Clamant has not reached maximum medica
improvement does not preclude afindingthat a Clamant is cgpable of working in dternative employment.
Neace v. Army/Air Force Exchange Service, 30 BRBS 364, 371 (1996(ALJ), citing, Hayesv. P&M
Crane Co., 23 BRBS 389, 392 (1990); Pricev. Dravo Corp., 20 BRBS 94, 96 (1987). Indeermining
aclamant’ searning capacity for suitable aternative employment, the Board hasindicated that it is proper
to take an average pay of dl the jobs reasonably available. Avondale Industries, Inc. v. Pulliam, 137 F
3d. 326, 328 (5™ Cir. 1998)(finding that averaging several jobs offered by an employer was appropriate
because the court has no way of determining which job the daimant will obtain and the average wage
reflects dl those jobs that are available); Shell Offshore Inc. v. Cafiero, 122 F.2d 312, 318 (5" Cir.
1997)(holding that averaging was a reasonable method to caculate a clamant’s post-injury earning

capacity).

TheFifthCircuit hasarticul ated the burden of the employer to show suitable dternative employment
asfollows

Job availahility should incorporate the answer to two questions. (1) Congderingclamant’s
age, background, etc.., what can the damant physicadly and mentaly do following his
injury, that is, what types of jobsis the capable of performing or capable of being trained
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to do? (2) Within this category of jobs that the claimant is reasonably capable of
performing, are there jobs reasonably available in the community for which the damant
is able to compete and which he could redigtically and likely secure?. . . Thisbringsinto
play acomplementary burden that the claimant must bear, that of establishing reasonable
diligenceinatempting to secure some type of dternative employment withinthe compass
of employment opportunities shown by the employer to be reasonably attainable and
avaladle.

Turner, 661 F.2d at 1042-43 (footnotes omitted).

Here, Ms. Favaloro, a vocationa rehabilitation counselor, met with Claimant on December 3,
2001, and issued a report on December 7, 2001, complementing areport that she had undertaken on
November 20, 2001, without the benefit of havingmet Clamant. (Tr. 18-19; EX 13). Vocationa testing
reveded that Claimant could identify words on the fifth grade leve, read and understand language at the
ninth grade leve, and that Claimant had amathematical ability betweenthe sxthand seventh grade levels.
(TR. 21; EX 13, p. 4).

Ms. Favaoro reported that Claimant had achieved transferrable kills, suchasthe ability to apply
commonsense, understanding, how to carry out instructions, how to keep records, and how to usetools.
(Tr. 23). According to the Dictionary of Occupationa Titles, Clamant’s work as a ar-conditioning and
refrigeration mechanic requires generd intelligence in tasks dedling with verba and numericd kills. (Tr.
24).

Inher December 7, 2001, report Ms. Favaloro identified full-time jobs that were competible with
Clamant’s transferable kills in the Gulfport, Missssppi. (Tr. 27, 31; EX 13, p. 5-6). Thosejobswere:
Vet Digpatcher, Projectionist, Assembly Worker, Unarmed Security Guard, Fuel Desk Agent, and
Digpatcher, dl of which paid between$6.00 and $7.50 per hour. (EX 13, p. 5-6). Ms. Favaloro related
that dl of these positions were within the lifting restrictions set by Dr. Kinnett, i.e., no lifting over twenty
pounds and no overhead work. (Tr. 30).

| find, however, that the position as a valet dispatcher is not suitable because, as documented in
the record, Clamant has stated difficulty backing an automobile up due to cervica pain. (EX 8, p. 2).
Also, | do not find that the identified position as an assembly worker is suitable because such work would
require Claimant to extend at the neck for long periods, and as established by Dr. Carthane, such extension
would likely aggravate his cervicd problems. (Tr. 83). Likewise, thejob asadispatcher isinappropriate
because it is a sedentary position that would require flexation of the cervica pine and the Ms. Favaloro's
report does not indicate Clamant’ s ability of effectively communicate. | do not find the postion asafud
desk agent gppropriate because it entails tocking and lifting up to twenty-five pounds, thus violating Dr.
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Kinntt'slifting regtrictions. (CEX 8, p. 7; CX 55, p. 28). Theremaining two jobs, aprojectionist, paying
$7.50 per hour, and an unarmed security agent, paying $7.00 per hour, appear appropriate as | find that
they fit within the modified-light duty positions recommended by Dr. Carthane.

| do not find that claimant is capable to performing other air-conditioning and refrigeration work
in the Gulfport area. The jobs identified by Ms. Favaloro do not reflect whether such positions are
appropriate congdering Clamant’ sage, education, capabilities, and experience. AsMs. Favalorotedtified,
she only contacted those employers to determine what the prevailing rate for ar-conditioning and
refrigerationwork wasinthe Gulfport area, not to determine whether those employerswould hireaperson
such aClamant given his condition. (Tr. 52). Asrdated by Dr. Carthane, Claimant would have to hire
ahelper to perform the job as Clamant would be unable to perform dl of the work himsdf. (Tr. 82).
Accordingly, | find that Employer has shown suitable dternative employment at $7.25 per hour.

E. Average Weekly Wage and Entitlement to Partial Disability Payments

Section 10 of the Act establishes three dternative methods for determining a Clamant’s average
annua earning capacity, 33 U.S.C. § 910(a)-(c), whichis then divided by 52 to arrive at the average
weeklywage, 33 U.S.C. § 910(d)(1). Empire United Stevedoresv. Gatlin, 936 F.2d 819, 821 (5" Cir.
1991). Consequently, theinitid determination] must make is under which of the aternatives to proceed.

E(1) Section 10(a)

Section 10(a), which focuses on the actual wages earned by the injured worker, is applicable if
the Clamant has*“worked in the same employment . . . whether for the same or another employer, during
ubgtantidly the whole year immediately preceding his injury”. 33 U.S.C. § 910(a). Empire United
Sevedores, 936 F.2d at 821; Duncan v. Washington Metro. Area Transit Authority, 24 BRBS 133,
135-36 (1990). Here, Clamant only worked for Employer one day, thus Section 10(a) cannot apply.

E(2) Section 10(b)

Where Section 10(a) isinapplicable, the courts have found that application of Section10(b) must
be explored prior to the application of Section 10(c). Palaciosv. Campbell Indus., 633 F.2d 840, 12
BRBS 806 (9" Cir. 1980), rev’' g 8 BRBS 692 (1978). Section 10(b) appliesto aninjured employeewho
was working in permanent or continuous employment at the time of injury, but did not work “substantialy
thewhole year” prior to hisinjury within the meaning of Section 10(a). Empire United Stevedores, 936
F.2d at 821; Duncan, 24 BRBS at 153; Lozupone, 12 BRBS at 153. Section 10(b) uses the wages of
other workersin the same employment Situation as the injured party and directs that the average weekly
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wage should be based on the wages of an employee of the same class, who worked substantidly the whole
year preceding the injury, inthe same or smilar employment, in the same or neighboring place. 33 U.S.C.
§ 910(b). However, where the wages of the comparable employee do not fairly represent the wage
earning capacity of the injured damant, Section 10(b) should not be applied. Palacios, 633 F.2d at 842;
Hayesv. P & M Crane Co., 23 BRBS 389, 393(1990), vac’ din part on other grounds, 24 BRBS 116
(CRT) (5™ Cir. 1991); Lozupone, 12 BRBSat 153. Here, Employer submitted thewage records of other
Longshoremen, but neither party asserts that such employees are in the same classin the same or smilar
employment. Using the wages of other workers in an Section 10(b) anaysis would be inappropriate
because each individual can work as much or as little as he wants depending on the amount of work
avalable and usng Section 10(b) would give the Clamant the benefit of another worker’ searnings that may
have a better or worse records than Clamant would have had if he worked more than one day.
Accordingly, Section 10(b) is not applicable.

E(3) Section 10(c)

If neither of the previoudy discussed sections can be applied “reasonably and fairly”, then
determination of Clamant’ saverage annud earnings pursuant to Section 10(c) isappropriate. Gatlin, 936
F.2d at 821; Walker v. Washington Metro. Area Transit Authority, 793 F.2d 319 (D.C. Cir. 1986);
Browder v. Dillingham Ship Repair, 24 BRBS 216, 218 (1991). Section 910(c) provides:

[Suchaverage annud earnings shdl be such sum as, having regard to the previous
earnings of the injured employee intheemployment inwhichhe wasworking at the
time of the injury, and of other employees of the same or most smilar class
working in the same or most smilar employment in the same or neighboring
locdity, or other employment of such employee, including the reasonable vaue of
services of the empl oyeeif engaged in salf-employment, shall reasonably represent
the annua earning capacity of the injured employee.

33 U.S.C. § 910(c).

The judge has broad discretion in determining the annua earning capacity under Section 10(c),
Soroull v. Stevedoring Servs. of America, 25 BRBS 100, 105 (1991), Wayland v. Moore Dry Dock,
25 BRBS 53, 59 (1991), keeping in mind that the prime objective of Section 10(c) isto “arive a asum
that reasonably represents a claimant’ s annua earning capacity at the time of injury.” Cummins v. Todd
Shipyards, BRBS 283, 285 (1980). Inthiscontext, earning capacity isthe amount of earnings a daimant
would have had the potential and opportunity to earn absent the injury. Jackson v. Potomac
Temporaries, Inc., 12 BRBS 410, 413 (1980); Walker v. Washington Metro. Area Transit Authority,
793 F.2d 319 (D.C. Cir. 1986).
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Here, Clamant was only employed for one day. His employment was on the “chicken boat”
throwing thirty-five to forty pound boxes of frozen chickensin the frozen hold of avessdl. (Tr. 123-24).
Thiswas not the type of work envisioned by Dr. Kinnett or Claimant when Dr. Kinnett rel eased Claimant
to return “to hisusud form of employment” in January 1997. (EX 8, p. 8; EX 18, p. 32-33). Because
Claimant could not performthejob, it did not congtitute suitable work, thus, | do not find it ingppropriate
to base Clamant’ spre-injury earning capacity onwork that was ingppropriate and work that Clamant was
unable to perform.

Therefore, | find that Claimant’ spre- injury earning capacity is best reflected Under Section 10(c)
by the work he performed as an air-conditioning and refrigeration mechanic. Records from Head Start
reflect that Clamant earned $3,061.05 in 1997 prior to his accident. Inthefind threeand one-haf months
after his accident, however, Clamant earned $6,717.40. (EX128, p. 6). No testimony reflects that
Clamant’ ability to perform this job was curtailed after his September 8, 1997 injury. Indeed, inthe two
weeks after hiswork-place accident heingaled afour tonair-conditioning unit and coil. (EX 12, p. 116).
Thus, Clamant suffered no loss of wage earning capacity after his work-related injury as Claimant
continued in the same employment. Because Claimant’s contract with Head Start has not changed, it is
unnecessary to caculate Clameant pre and post-earning wage earning capacity because he has suffered no
economic loss. Accordingly, Claimant is not entitled to any partid disability payments.

E(4) Nominal Awards For Injuries Not Diminishing Wage Ear ning Capacity

The Supreme Court decision in Metropolitan Stevedores Co. v. Rambo (Rambo 1), 521 U.S.
121, 138, 117 S. Ct. 1953, 1963, 138 L. Ed. 2d 327 (1997), approved the practice of alowing de
minimus or nomina awards in certain Stuations where the daimant has a proven work-related medica
disability whichhas not diminished his present wage earning capacity. Seealso Holev. Miami Shipyards
Corp., 640 F.2d 769, 773 (5" Cir. 1981)(finding it appropriate to grant a smdl award “fashioned
expresdy for the purpose of preserving Claimant’s right to receive compensation should disability in an
economic sense ever vigt him”). A nomind award is appropriate where there is “ sgnificant potentid that
the injury will cause diminished capacity under future conditions” Rambo Il, 521 U.S. at 138, 117 S. Ct.
at 1963. This holds open the possibility for modification of an award under 33 U.S.C. § 922° if future
events or circumstances change a potentid disability into an actud one. Id. at 136, 1962. Without such
anaward, 8 922 would work to deny damants of compensationfor afutureloss of earning capacity which
resulted directly from their work-reated injury smply because they had the present opportunity to earn
wages a apre-injury level.

9 Section 922 dlows for amodification of an avard of compensation a any time within one
year after the last payment of compensation. 33 U. S. C. § 922.
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Here, Clamant has not yet reached maximum medica improvement and his condition may further
deteriorate even if he hassurgery. Accordingly, | find it appropriate to award anomina sum of $1.00 per
week should disability in the economic sense ever vist him.

F. Medical Benefits

Ingeneral an employer found liable for the payment of compensation is, pursuant to Section 7(a)
of the Act, respongible for those medica expenses reasonably and necessarily incurred as a result of a
work-related injury. Perezv. Sea-Land Services, Inc., 8BRBS 130, 140-41(1978). Thetest iswhether
or not the treatment is recognized as appropriate by the medical profession for the care and treatment of
the injury. Barbour v. Woodward & Lothrop, Inc., 16 BRBS 300, 302-03 (1984). Entitlement to
medical services is never time-barred where a disability is related to a compensable injury. Addison v.
Ryan-Walsh Sevedoring Company, 22 BRBS 32, 36 (1989); Dean v. Marine Terminals Corp., 7
BRBS 234, 238 (1977). Furthermore, an employee sright to select hisown physician, pursuant to Section
7(b), iswdl settled. Bulonev. Universal Terminal and Sevedore Corp., 8 BRBS 515, 517-18 (1978).
Clamant is adso entitled to rembursement for reasonable travel expenses in seeking medical care and
treatment for his work-related injury. Tough v. General Dynamics Corporation, 22 BRBS 356, 358
(1989); Gilliamv. The Western Union Telegraph Co., 8 BRBS 278, 281-82 (1978).

In Shahady v. Atlas Title & Marble, 13 BRBS 1007, 1010 (1981), rev’'d on other grounds,
682 F.2d 968 (D.C. Cir. 1982), the BenefitsReview Board held that a claimant’ s entitlement to an initid
free choice of a physician under Section 7(b) does not negate the requirement under Section 7(d) that
clamant obtain employer’ s authorization prior to obtaining medica services. Ranksv. Bath Iron Works
Corp., 22 BRBS 301, 307-08 (1989); Jackson v. Ingalls Shipbuilding Division, Litto Systems, Inc.,
15 BRBS 299, 306 (1983). However, where a claimant has been refused trestment by the employer, he
need only establishthat the trestment he subsequently procures on his own initidive was necessary inorder
to be entitled to suchtreatment at theemployer’ sexpense. Atlantic& Gulf Stevedores, Inc., v. Neuman,
440 F.2d 908, 911-12 (5™ Cir. 1971); Matthews v. Jeffboat, Inc., 18 BRBS 185, 189 (1986).

Under Section 7(d)(1), an injured employee cannot receive reimbursement for medica expenses
which he provided payment unless he has firs requested authorization, prior to obtaining the treatment,
except incases of emergency, refusd, or neglect. 20 C.F.R. § 702.421; Shahady v. Atlas Tile& Marble
Co., 682 F.2d 968, 970 (D.C. Cir. 1982); McQuillen v. Horne Bros,, Inc., 16 BRBS 10 (1983). The
burden of proof regarding compliancewiththis requirement ison the employee. Maryland Shipbuilding
& Drydock Co. v. Jenkins, 594 F.2d 404, 407 (4" Cir. 1979).

Pursuant to Section7(c)(2) ofthe Act anemployer must authorize medica trestment by aclamant’s
physician of choice. However, onceadamant hasmade hisinitid, free choice of physician, he may change
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physcians only upon obtaining prior writtenapproval of the employer, carrier, or deputy commissioner. 33
U.S.C. 8907(c)(2); 20 C.F.R. § 702.406. A claimant’sright to aninitia free choice of physician pursuant
to Section 7(b) does not negate the prior request requirement. Beynumv. Washington Metropolitan Area
Transit Authority, 14 BRBS 956, 957-58 (1982); Betz v. Arthur Showden Co., 14 BRBS 805, 809
(1981). The employer will ordinarily not be respongible for the payment of medica benefitsif the dlaimant
fallsto obtain the required authorization. Sattery Assocs. v. Lloyd, 725 F.2d 780, 787 (D.C. Cir. 1984);
Swainv. BathlronWorksCorp., 14 BRBS 657, 664 (1982). Consent to change physciansshdl begiven
when the damant’sinitid choice was not a specidist whose services are necessary and appropriate for
proper care an treatment. In the ingtant case, Claimant has never requested medicad authorization from
Employer. (Tr. 219). It is undisputed that Claimant did not follow the procedures in Section 7(d) in that
neither Claimant nor his physcian submitted a clam to Employer or Carrier showing that the nature of the
injury required Dr. Kinnett's trestment or services. Accordingly, as authorization for trestment was not
obtained and no evidence suggests an exception for emergency or neglect applies.

G. Penalties

Under Section 30(a), an Employer has ten days to send a report of injury to the Secretary and the
deputy commissioner, or else the employer will be subject to aten-thousand dollar fine. 33 U.S.C. 88
930(a) & (e) (2001). Asdetermined supra, Employer first had knowledge of an injury onMay 29, 1998,
making their June 1, 1998 Notice of Controversion timely.

H. Concluson

| do not find that Claimant made a credible witness. Claimant’ sNotice of Injury, givento Employer
onMay 29, 1998, for atraumatic injury Clamant fairly related to his physicianon September 17, 1997, was
untimely. Employer satisfactorily showed prejudice to rebut and overcome the presumption in Section 20
that atimely notice of injury was given, and Claimant failed to show that an exception under section 12(d)
applied. Employer was prejudiced by the fact that the late notice deprived it of the opportunity to sever the
causa connection between Claimant’ s injury and employment by having atimely medical examination, was
deprived of obtaining atimey second opinionmedica eva uationand the employer proved that the passage
of time has made it difficult to investigate the dleged accident asit diligently searched and could not locate
the lone witness to the event. Based on Claimant’s late filed Notice, his entitlement for Benefits are
DENIED.

Alternativdly, | find that Clamant timdy filed a dam under the Act by sending a written letter to
Employer, but, Clameant failed to prove a prima facie case of causation because, outside of Clamant's
discredited assertions, thereis no credible evidence that an event occurred or that conditions existed awork
that caused or could have caused hisimpairment. Failing that, however, Employer presented substantia
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evidence to rebut the Section 20(a) presumption and based off the record as awhole, Claimant failed to
establish, by a preponderance of the evidence that hiswork caused or could have caused his harm.

Alternatively, Claimant established that he has not reached maximum medica improvement. The
nature and extent of his injury is such that he cannot lift more than twenty pounds and cannot perform
overhead work. However the extent of Claimant’ s injury does not impact his wage earning capacity ashe
is cagpable of performing the same work after hisinjury as he was performing prior to hisinjury. Thus while
the employer proved auitable dternative employment at $7.25 per hour, such a determination was not
necessary as Clamant suffered no lossin wage earning capacity.  Nonetheless, Clamant would be entitled
to anomind award because he has not yet reached maximum medica improvement and his condition could
deteriorate and disability could vist Clamant in the economic sense.  Clamant is not entitled to
reimbursement for medica expenses because no exigent circumstances were present justifying afailure to
obtain prior authorization. Claimant isnot entitled to a Section 14 pendty dueto an untimely controversion,
because Employer timely controverted the daim after receiving Claimant’ swritten|etter notifying Employer
that he suffered awork related injury.

V. ORDER

Based uponthe foregoing Findings of Fact, Conclusions of Law and upon the entire record, | enter
the following Order:

Clamant’ sentitlement to benefits under the Act isDENIED based on Clamant’ sfalureto provide
the Employer with atimely notice of Injury under Section 12 of the Act.*°

10A|ternatively, | find that Claimant’ s entitlement to compensation under the Act is DENIED
based on Claimant’ s failure to show a prima facie case of causation.

Alternatively, | find that Clamant’ s entitlement to Benefits under the Act is DENIED based on
Claimant’ s falure to establish causation based on the record as awhole.

Alternatively, based on the foregoing Findings of Fact, Conclusions of Law, and upon the entire
record, | enter the following ORDER:

1. Clamant has not established that hisinjury created alossin wage earning capacity, thus,
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Claimant is entitled to anominal award of $1.00 per week.

2. Employer shdl pay Clamant for al future reasonable medica care and trestment arising out
of hiswork-reated injuries pursuant to Section 7(a) of the Act; except that employer is not responsible
for any past medica care dueto afailure of Claimant to request authorization pursuant to Section 7 of
the Act.

3. Employer shal pay Clamant interest on accrued unpaid compensation benefits. The
gpplicablerate of interest shall be caculated at arate equa to the weekly average one year constant
maturity Treasury yield as published by the Federd Reserve System for the week preceding the date of
judgment in accordance with 28 U.S.C. 81961. See http://www.federareserve.gov/releasesh15/
current (last visted March 26, 2002).

4. Clamant’s counsdl shal have thirty (30) daysto file afully supported fee gpplication with the
Office of Adminigrative Law Judges, serving a copy thereof on Claimant and opposing counsel who
shal have twenty (20) daysto file any objection thereto.



